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PREFACE 


This work is intended to provide an up-to-date and compre¬ 
hensive textbook on English banking practice, of a type 
suitable for the use of those members of the Institute of 
Bankers who contemplate attempting the Part II examination 
in that subject. A certain degree of banking knowledge has, 
therefore, been assumed, and the inclusion of six chapters 
devoted entirely to law is not only due to the fact that a 
certain amount of elementary legal knowledge is demanded 
by the syllabus of the examination, but also because my 
experience as a teacher of the subject over a considerable 
period has afforded positive proof that students derive greater 
benefit from a preparatory grounding in the elements of com¬ 
mercial law than when such matters are broached for the 
first time in connection with some point of practical banking. 

In compiling this volume, I sought and obtained informa¬ 
tion from a large variety of sources in order that the finished 
text might truly represent the practice generally in vogue, 
and, in addition, I have not hesitated to make constant refer¬ 
ence to the works mentioned in the Bibliography. To the 
authors of these my thanks are therefore due, and I would 
also like to say how much I am indebted to my many colleagues 
' and friends for their very helpful criticisms and suggestions. 

PERCY G. H. \VOODRUFF. 

London, E.C.2. 
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PART I 

OUTLINE OF COMMERCIAL LAW 

CHAPTER I 

CONTRACTS 

A contract is a legal agreement between two or more parties 
in respect of some definite subject-matter. There are two main 
types of contracts— 

1. Formal contracts (known also as contracts under seal, 
or specialty contracts). 

2. Simple contracts. 

Of these, the former, as the name suggests, depend for their 
validity upon the manner or “ form " in which they are 
drawn up, while the latter require the presence of some “ con¬ 
sideration " in the absence of “ form." Both types of contract, 
however, are fundamentally dependent upon a real “ consent " 
or agreement of the parties concerned. 

i. Contracts Under Seal. All contracts under seal must be 
in writing and be duly executed by being signed, sealed, and 
delivered. Except in the case of corporate bodies who affix 
their own seal to any contracts in which th^y may be con¬ 
cerned, deed forms are usually prepared with an imitation 
printed seal, and the party signing effects sealing and delivery 
by placing a finger on the printed seal and saying: " I deliver 
this as my act and deed." Where delivery is made, subject 
to some condition, to one who is not a party to the deed, 
legal delivery is not complete and the document is called an 
“ Escrow." Delivery will be complete only when the con¬ 
dition is fulfilled. 


i 
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A contract under seal possesses the following characteristics: 

(i) It is conclusive as against a contracting party in favour 
of a third party taking for value and without notice. As be¬ 
tween contracting parties it is conclusive unless fraud be 
proved. 

(ii) It extinguishes a simple contract previously executed 
in regard to the same subject-matter, and merges into itself 
all rights and liabilities under such previous contract. 

(iii) Right of action is not statute-barred until 20 years 
have elapsed from the time when right of action accrued 
(except in the case of land, where the right exists for 12 years). 

The following contracts must be under seal in order to render 
the parties concerned liable thereon— 

{a) A gratuitous promise (i.e. consideration lacking). 

(b) A lease of land or tenements, if for a period exceeding 
three years. 

(c) The transfer of a British ship or of any share therein. 

(d) The contracts of an urban authority if over £50. 

2. Simple Contracts. Simple contracts may be either in 
writing, or by word of mouth, or implied by the conduct 
of the parties. As far as commerce is concerned it is more 
convenient for all parties that contracts should be in writing, 
but in any case the following simple contracts must be in 
writing— 

(a) A bill of exchange or promissory note. 

(b) An assignment of copyright. 

(c) A contract of marine insurance. 

(d) A contract for the transfer of shares—unless otherwise 
provided for. 

In addition to these, Sect. 4 of the Statute of Frauds re¬ 
quires the following five types of contract to be “ evidenced 
in writing ”— 

(i) A promise by an executor (or administrator) to be 
responsible for damages out of his own estate. 

(ii) A promise by any person to answer for the liability 
of another (i.e. a guarantor on his guarantee). 

(iii) An agreement made in consideration of marriage. 
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(iv) An agreement for the sale of land or landed interests. 

(v) An agreement not to be performed within one year 
from the making thereof. 

In all these cases it is necessary that the party against whom 
action is to be brought should have duly affixed his signature 
to the contract concerned, or, alternatively, that some properly 
authorized agent should have so signed on his behalf\ 

ELEMENTS NECESSARY TO THE VALIDITY OF A 
CONTRACT. 

In every contract, whether it be by deed or merely under 
hand, there are five essential features which must be co-existent 
if the contract is to be valid. They are as follows— 

1. The object for which the contract exists must be legal 
(and possible) within the ordinary meaning of the term. 

2. The parties concerned must be legally capable of execut¬ 
ing the contract. 

3. There must be offer and acceptance. 

4. The consent of such parties must be absolute, real, and 
of their respective free wills. 

5. There must be solemn form (i.e. contract by deed) or 
consideration. 

Should one or more of these vital elements be absent, the 
contract is either void, voidable, or unenforceable. A contract 
is void when it has no value or effect whatever in the eyes 
of the law; it is voidable when one party to it has the right 
of repudiating such contract if he so desires, and it is unen¬ 
forceable when, by reason of existing circumst .uices, no action 
can be commenced upon it. 

1. The Object of the Contract must be Legal. If the object 
for which a contract exists is illegal, then that contract is 
void. Agreements of a criminal or fraudulent nature, agree¬ 
ments contrary to morality, or agreements calculated to be 
detrimental to the public interest are not valid, but a con¬ 
tract in partial restraint of trade is permissible in certain 
circumstances. 

2. Parties must have Capacity to Contract. Certain persons 
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are either wholly or partially debarred from becoming parties 
to a valid contract, and, in addition, certain associations of 
persons, although recognized by law, are given very definite 
limits by the same law beyond which they may not go if the 
contracts into which they enter are to be effective. In this 
respect the following points are important— 

(a) Alien Subjects . Such persons may not validly contract 
during such time as their native countries may be at war 
with this country, nor can they enforce any contract entered 
into previous to the commencement of hostilities. After peace 
is declared, however, enforcement of a pre-war contract 
may be proceeded with, provided it is not barred by the 
Statutes of Limitations. 

(b) Lunatics and Drunkards. All contracts made by a 
lunatic, except those in respect of necessaries, are voidable 
at the option of the insane party or his Committee, and a 
person under the influence of alcohol may also avoid a con¬ 
tract provided it can be proved that at the time of his action 
he was incapable of realizing its significance, and that the other 
party to the contract was aware of that fact. Contracts for 
necessaries, however, are valid and neither insanity nor in¬ 
toxication can be pleaded to avoid payment of a reasonable 
price in respect of such necessaries. 1 

(c) Criminals . Such persons cannot contract while under 
sentence, nor can existing contracts be enforced unless the 
Crown considers it equitable, when an administrator would be 
appointed for that purpose. 

(d) Infants . Persons under the age of twenty-one (either 
sex) can bind themselves only on contracts of service (such 
as articles of apprenticeship), or on contracts for the supply 
of necessaries, and these last would be strictly defined accord¬ 
ing to the circumstances of the person concerned. Contracts 
of a continuing nature, such as contracts of partnership, or 
the holding of shares in a company, are voidable at the option 
of the infant during infancy or on attaining majority, but 
all contracts for the supply of goods other than necessaries, 

1 Sale of Goods Act, 1893, sect. 2. 
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or for the repayment of money lent, or in respect of gambling 
transactions, are void, and any attempted ratification of such 
contracts after majority is attained is equally invalid. 

(e) Married Women . The Married Women's Property Acts, 
1882/93, permit full power by contract in respect of separate 
unsettled property. 1 In addition, although a married woman 
may possess such estate and bind herself by contract, in the 
event of an action being brought against her, any judgment 
so obtained will be directed only against her property and not 
against herself personally. As far as her husband is concerned, 
she is presumed to have implied power to act as his agent 
for the ordinary necessaries of life and her household generally, 
although it is always open to the husband to show that such 
agency does not exist. Once such agency is recognized, how¬ 
ever, specific notice must be given to all parties as regards 
whom such recognition has taken place before the husband 
can hope to escape further liability under such agency. 

(/) Corporate Bodies. All such associations of persons are 
required to contract through a duly authorized agent, and, 
if necessary, to mark their assent to that agent’s action by 
attaching their respective seals to the documents concerned. 
In addition to certain general restrictions imposed by the law 
under which such a body is recognized, each is entirely gov¬ 
erned by the limitations of its own incorporation, and a 
contract ultra vires is void. 

In addition to the above, barristers are not permitted to 
take legal action for recovery of their fees, and a doctor is 
permitted to do so only if the particular medical college to 
which he belongs has no by-law to the cont ary. Rulers of 
foreign states, their accredited representatives and officials, 
together with their respective households, are not bound to 
submit to the jurisdiction of the English Courts. 

3. Offer and Acceptance. Both offer and acceptance must 
be communicated, and this may be done by word of mouth, 
by conduct, or by writing. In most cases, it is usually the 

1 Settled property = property in respect of which the capital cannot 
be realized. Such estate is usually vested in trustees for the benefit of 
some person (in this case the wife) who receives the income therefrom. 
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practice to give or require confirmation in writing of any offer 
or acceptance made by word of mouth, and so far as the offer 
is concerned, it is necessary to observe that a mere statement 
suggesting a possible future intention does not constitute an 
offer. For example, supposing A were to meet B and, during 
conversation with him, were to remark that he would probably 
be able to let B have his next consignment of goods at 10 per 
cent under the previous figure, B, on discovering a month later 
that the goods were at A's disposal, would have no grounds, 
purely by reason of what A had said, for assuming that A 
had made him an offer of the goods at a reduced price. 

On the other hand, every acceptance of an offer must be 
made in exactly the same terms as those of the offer, otherwise 
such an intimation is not an acceptance, but merely a counter 
offer. For example, if A offers B a dozen gross of articles at 
£y per gross, it is no acceptance for B to reply to the effect 
that he will take the dozen gross at ios. per dozen articles. 
If an offer is made under seal it cannot be subsequently re¬ 
voked, but in all other cases, provided no acceptance has 
been sent, the person making the offer can revoke it at any 
time provided such revocation actually reaches the offeree 
before he has accepted. No one can give or acquire any rights 
with regard to an unaccepted offer which is not under seal, 
but such an offer may lapse before acceptance as follows— 

(a) By the death of either party. 

(b) By the acceptance being communicated to the offeror 
in a totally different maimer from that arranged by him, or, 
alternatively, in such a manner as is not usual, having regard 
to the customs of trade in general, and the business concerned 
in particular. 

(c) By non-acceptance within a certain stipulated period. 

(d) By non-acceptance within a reasonable time, regard 
being had to the circumstances of the case. 

Once an acceptance is given, however, it is given for good 
and cannot be revoked. Its effect has been to turn the offer 
into a contract binding upon both parties, provided, of course, 
that the other four elements of validity are also present. 
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In regard to this matter of offer and acceptance, it is some¬ 
times important to decide exactly when an acceptance is 
communicated to the person making the offer, and, as the 
great majority of offers and acceptances are made through 
the Post Office, the question of agency immediately arises. 
Generally, since the offer must be made before the acceptance, 
the Post Office is presumed to be the agent of the offeror. 
The offer is communicated, therefore, when the postman de¬ 
livers the letter containing the same at the address designated 
thereon. Similarly, immediately the acceptance is delivered 
to the Post Office (i.e. the pillar box) it is communicated to 
the offeror, since the Post Office is his agent, and in the eyes of 
the law, delivery to an accredited agent is delivery to the 
principal of such agent. 

4. Consent must be Absolute, Free, and Real. As far as 
this element of validity is concerned, it is essential that no 
doubt should exist that the consent of the parties to the con¬ 
tract expresses their exact intentions, and such “ reality of 
consent ” may fail in the following circumstances— 

{a) Mistake. Where a mistake has been made, either as to 
the subject-matter of the contract or in relation to conclusions 
therefrom, such mistake will not release either party to the 
contract unless it is apparent that the parties were never in 
actual agreement, such as— 

(i) A mistake as to the nature of the business. 

(ii) A mutual mistake as regards existing fact. 

(iii) A mistake by one party as to the other party's 

identity. 

(iv) A mistake by one party as to the intention of the other. 

In any of these four cases the contract would be void. 

(b) Misrepresentation. This really amounts to “innocent 
fraud ”—one party being induced to contract either by in¬ 
correct statements innocently made, or by the withholding 
of certain facts without deliberate intention to deceive. Mis¬ 
representation will affect the contract only when it occurs 
in regard to a statement actually embodied as a condition 
or other essential to the contract, and in such a case there will 
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is again lacking, and a similar position arises when gambling 
debts are paid by means of negotiable instruments, although 
a holder-in-due-course would not be prejudiced, provided he 
was ignorant of the nature of the transaction for which the 
cheque had been used before he received it. 

ASSIGNMENT OF A CONTRACT. 

Every contract creates certain liabilities and rights, and 
these may be transferred subject to certain conditions. Such 
“ assignment ” or transfer may result either from the action 
of the parties to the contract, or by operation of law. 

1. Legal Assignment by the Parties. The person to whom the 
assignment is made (the assignee) obtains all rights previously 
enjoyed by the assignor, provided the following rules are 
observed— 

(a) The assignment must be in writing and properly signed 
by the assignor. 

(b) The other party (or parties) liable on the contract must 
be given notice in writing of the assignment. 

(c) The assignment must not consist merely of a charge. 

(d) Such assignment is always subject to equities. 

As far as the assignee is concerned, the giving of notice is 
most important as his title will date from the dispatch of such 
notice. In cases where liabilities exist and the promisor is 
anxious to assign these to some other party, such assignment 
cannot take place unless either the party to whom he is so 
liable assents, or such liabilities are concerned with land (such 
as payment of a tithe). 

2. Assignment by Operation of Law. Death and bank¬ 
ruptcy are chiefly responsible for assignments of this type. 
On the death of any party all rights and liabilities attaching 
to the estate of the deceased automatically pass to that party’s 
legal personal representative who thereafter stands in the 
place of the original contracting party, but takes no personal 
benefit or liability in that capacity. Similarly, as will be ex¬ 
plained in a later chapter, the estate of a bankrupt passes 
eventually into the hands of a trustee, who represents the 
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bankrupt in all ways without incurring any liability or taking 
any profit from acting as such. 

DISCHARGE OF A CONTRACT 

There are six ways in which a contract may be brought to 
an end, and some of these six ways also occur in varying 
forms. 

z. By Mutual Agreement between the Parties. This may 
occur in one of the three following ways— 

(а) Waiver. The unanimous agreement of the parties to 
the contract that the same shall be at an end. 

(б) Substituted Agreement. An alteration in the terms of 
the contract which amounts to the “ substitution ” of a new 
contract for the old, either with a definite statement to that 
effect, or an indication of such intention. 

(c) Condition Subsequent. Certain provisions contained in 
the contract which provide for its discharge, such as— 

(i) A previous condition unfulfilled. 

(ii) An actual occurrence. 

(iii) The exercise of an option, possessed by one of the 

parties, to terminate the contract. 

2. By Due Performance. This consists of an absolute 
fulfilment of all duties by the parties concerned combined 
with a complete satisfaction of rights. It has two separate 
aspects— 

(a) Real performance (payment). 

(ft) Attempted performance (tender). 

The first of these is obvious, the second best explained by 
reference to a contract requiring the payment of a sum of 
money. The offer of a cheque in respect of such an obligation 
would not support a " plea of tender ” in the event of its being 
refused by the other party, but where payment in gold or 
Bank of England notes is refused, " tender ” may be success¬ 
fully pleaded provided the debtor pays into Court the sum 
so offered. A similar plea is available in the event of a disagree¬ 
ment as to the amount to be paid provided the payer again 
pays into Court the amount offered. As far as money is 
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concerned, exact rules have been laid down as to what con¬ 
stitutes “ legal tender/' and these are as follows— 

Gold . (Sovereigns and half-sovereigns.) Legal tender for 
any amount anywhere in the British Isles. 

Silver. Legal tender to an amount not exceeding forty 
shillings anywhere in the British Isles. 

Copper. Legal tender anywhere in the British Isles for an 
amount not exceeding one shilling. 

Bank of England Notes of £5 and Upwards . Legal tender 
for any amount in England and Wales except by the Bank 
of England or its branches. 

Bank of England Notes of £1 and 10s. Legal tender 
for any amount anywhere in Great Britain and Northern 
Ireland. 

3. By Operation of the Statutes of Limitations. After a cer¬ 
tain number of years have elapsed from the time when one 
party to a contract becomes entitled to take action against 
the other, such action then becomes unenforceable by reason 
of the above-mentioned Statutes. For simple contracts the 
period is six years, for specialty contracts (contracts under 
seal) twenty years, and for contracts concerning land, twelve 
years—all these periods commencing to run from the day upon 
which the right of action first accrues to the injured party. 
(Further details in respect of the Statutes will be found on 
page 126.) 

4. By Operation of Law. A bankrupt, on obtaining his dis¬ 
charge, is relieved of all Lability on pre-existing contracts, 
with certain exceptions. (See page 68.) 

5. By Becoming Impossible of Fulfilment. The circum¬ 
stances responsible for such impossibility must not be due to 
the action or inaction of the promisor, otherwise such party's 
liability is not excused. 

6. By the Contract Being Broken. The non-performance by 
one party of his part of a contract not only releases the other 
party from his obligation under it, but also gives the latter 
an immediate right of action against the former. Should such 
breach of contract be only partial, the injured party remains 
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partially liable if he has partially benefited, although right 
of action still remains to him for damages in respect of the 
partial breach of contract. On damages being awarded, the 
original obligation of the offending party under the contract is 
superseded by his obligation under the judgment so obtained. 

STAMP DUTIES ON CONTRACTS. 

1. Contracts Under Seal. Ten shillings impressed stamp, or 
as otherwise provided. 

2. Simple Contracts. Sixpenny adhesive or impressed stamp 
—any amount. 

3. Simple Contracts Exempted from Stamp Duty. 

(a) When the value of the subject-matter is under £5. 

(b) When the contract is concerned with the hire of menials 
or labourers. 

(c) Any agreement for the sale of goods. 

(d) When the contract is between master and seaman in 
respect of wages between ports of Great Britain and Ireland. 

QUASI-CONTRACTS. 

Sometimes circumstances arise in which a contract is created 
by law between two parties without any deliberate intention 
on their part. Such a contract is known as a “ quasi-contract/ 1 
and may arise as follows— 

(a) Where money has been paid for a consideration which 
has absolutely and entirely failed, the injured party has the 
right to recover the amount of his payment. 

(b) Where money has been paid under a contract of an 
illegal nature, a right of recovery exists in favour of the payer, 
provided he was not a party to such illegality. 

(c) Where money has been paid by mistake a right of re¬ 
covery exists, provided such mistake is one of material fact 
and not of law, and that the other party has not altered his 
position in respect of such mistake. If the mistake is one of 
law, no right of recovery exists except in very special circum¬ 
stances, such as a payment made in order to avoid the seizure 
of goods. 
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CONTRACTS OF GUARANTEE. 

A guarantee is an agreement to answer for a debt or the 
performance of some duty in the event of the failure of another 
party, who is primarily liable for such payment or performance. 

In order that action may be brought on such a contract, 
it must be evidenced in writing (sect. 4, Statute of Frauds), 
and it is further enacted in Lord Tenterden’s Act that " no 
action shall be brought whereby to charge any person upon 
or by reason of any representation or assurance made or given 
concerning or relating to the character, conduct, credit, 
ability, trade, or dealings of any other person to the intent 
or purpose that such other person may obtain credit, money, 
or goods upon the same unless such representation or assurance 
is made in writing and signed by the party to be charged 
therewith.” (But see “ Banker’s Opinions,” page 116.) 

Under a guarantee, the guarantor is known as the surety, 
and it is held that a contract of suretyship is implied in a bill 
of exchange between the drawer and endorser, and between 
any endorser and a subsequent holder of the bill. Suretyship 
may either relate to a single transaction or may be continuing, 
and it is of great importance that every surety should see 
that this point is definitely provided for in the instrument 
of his obligation. 

Discharge of the Surety. Since the obligation of a surety is 
collateral only —the party guaranteed always remaining pri¬ 
marily liable—if the creditor discharge the principal concerned, 
or enter into any agreement with him by which the surety’s 
position or rights are affected (such as giving the debtor extra 
time, or releasing any security deposited by him), the surety 
is discharged from his collateral liability. The death of a 
surety does not affect the liability of his estate in respect of 
credit given to the principal up to the time of that event, but 
if the executor of the deceased guarantor gives notice to the 
creditor(s) concerned of the death of his principal, the con¬ 
tract of guarantee is determined if the guarantor, in his life¬ 
time, could have so determined it by a similar notice. But, if 
there be a continuing guarantee (consideration being given 
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once and for all) such that the guarantor could not, by notice, 
have terminated his liability, then the estate will remain liable 
and the legal personal representative must provide for such 
contingent liability. The death of one co-surety will not release 
the other or others in such a case. 

If there are two or more sureties, the release of one dis¬ 
charges the others in all cases where their respective obligations 
are “ joint ” or " joint and several,” but where the sureties 
are bound 11 severally ” only, and the suretyship of one is 
no part of the contract of the others, the release of any one 
surety would affect that surety alone. 

Indemnification of the Surety. As soon as a surety’s obliga¬ 
tion to pay becomes absolute, he has an immediate right to 
seek indemnification by his principal and to obtain from the 
latter reimbursement, with interest at 4 per cent, for any pay¬ 
ment he has made. In addition, any fund previously charged 
with the same debt, is available now on the surety’s behalf, 
and all securities held by the creditor must be preserved for 
the surety and not returned to the debtor, even if their exis¬ 
tence is unknown to the surety. This right also extends over 
securities acquired by the creditor subsequent to the contract 
of suretyship. 

Should co-sureties exist in respect of the same debt, any 
single surety who completely satisfied the creditor’s debt has 
a right to reimbursement from his co-sureties to the extent 
of what he has paid over and above his proper proportion, 
and it is immaterial whether the others are under the same or 
separate contracts of suretyship. In addition to being entitled 
to contributions from each other, co-sureties are also entitled 
to benefit by any securities which one of them may 1 ave taken 
to indemnify himself separately, since it is a general principle 
of suretyship that whatever assets are available for easing 
the common burden must be fairly shared, in due proportion, 
among the sureties for the same debt. 



CHAPTER II 

SALE OF GOODS 

Contracts for the sale of goods are regulated by the Sale of 
Goods Act of 1893, and such contracts may be in regard to 
an actual sale, or in regard to an agreement for a future sale. 
Sect. 4 of the Act requires any such contract, where the value 
of the goods is £10 or more, to fulfil at least one of the following 
conditions in order that it may be enforceable at law— 

1. Some note or memorandum of the contract must exist 
in writing and be duly signed either by the party to be charged 
or by his authorized agent on his behalf. 

2. The purchaser must accept the goods and actually receive 
at least part of them. 

3. The purchaser must pay for the goods, either wholly 
or in part, or must give something “ in earnest ” to bind the 
bargain. 

In regard to the above conditions, the following facts are 
important respectively to each— 

Memorandum in Writing. This is essential in all cases of 
goods of the value of £10 and upwards when there is neither 
acceptance nor payment. In addition, such memorandum 
must comply with the conditions laid down in sect. 4 of the 
Statute of Frauds (see page 2), and, although it is not neces¬ 
sary for both parties to sign the memorandum, action can be 
taken on it only against a party whose signature is to be found 
thereon. 

Acceptance. The term “ acceptance ” in relation to the 
sale of goods has a very wide meaning and includes any act 
of the party concerned which such party would probably not 
have done had he not agreed to purchase the goods in question. 
Thus, a person who attempts to resell a quantity of furniture 
which he has agreed to purchase during a conversation with 
the owner over the telephone, may be held to have acted in 
such a way as to constitute “acceptance ” within the meaning of 
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the Act, and action can then be taken against him without the 
necessity of producing " a note or memorandum in writing.’ 1 

Receipt. Actual receipt (or possession) of at least a portion 
of the goods is necessary, in addition to the “ acceptance ” 
dealt with above. “ Receipt ” covers the receipt of any docu¬ 
ments of title to goods as well as the receipt of the goods they 
represent, and, in addition, if the seller of the goods, under an 
agreement with the buyer thereof, continues to hold the goods 
as a bailee (a holder for safe custody), " receipt ” by the buyer 
is held to have taken place. As long as the seller retains a 
lien on the goods, however, in respect of the price to be paid, 
they have not been “ received ” by the buyer. 

Payment. To constitute payment either money or some 
financial instrument must pass between buyer and seller in 
respect of the goods with the definite object of binding the 
bargain, but the setting-off of an existing debt due from the 
seller to the buyer as payment or part payment of the goods 
does not achieve this object within the meaning of sect. 4 
of the Act. 

TRANSFER OF PROPERTY IN GOODS. 

When goods are sold or otherwise transferred from one 
party to another, it is often necessary to know the exact 
moment when the property in them passes, and sect. 17 of 
the Act provides that where there is satisfactory evidence of 
the intention of the parties, such transfer operates strictly 
in accordance with such intention. When the evidence is not 
clear pn this point, then, by sect. 18, the property in the goods 
is presumed to pass from seller to buyer in conformity with 
the following rules— 

1. Specific Goods Ready for Delivery. The property passes 
when the contract is completed, and once the price is agreed, 
contrary intention is not presumed purely by reason of a 
postponement of the time of delivery or of payment. 

2. Specific Goods not yet Ready for Delivery. The property 
passes when the seller has made them ready for delivery and 
has given notice to that effect to the buyer. 
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3. Specific Goods Ready for Delivery, but Requiring Weighing 
or Measuring . The property passes when the necessary test 
has been carried out and the buyer has been duly notified 
of the result. 

4. Goods on “ Sale or Return.” Goods sent on approval 
are subject, in the first place, to the customary rules of the 
particular trade concerned, but, in general, the property in 
such goods passes in the following circumstances— 

(а) When the buyer signifies his acceptance, or in any way 
“ adopts the transaction.” 

(б) When the buyer retains the goods beyond the agreed 
time, or beyond a reasonable time, as determined by the facts 
of the particular case. 

5. Goods “as per description.” The property in such goods 
passes when goods exactly of that description (and ready for 
delivery) are appropriated to the contract with the mutual 
assent of the parties concerned. 

TRANSFER OF TITLE TO GOODS. 

As a general rule, no person can pass on a better title to 
the property in goods than that which he himself possesses, 
but to this there are the following exceptions— 

1. Negotiable Instruments. A good title can be obtained 
even through a thief in certain circumstances. 

2. Sale in “ Market Overt.” A “ market overt ” is a market 
regularly held in a definite place at certain fixed times, and 
includes all shops within the boundaries of the City of London. 
For such a sale to hold, it must be completed in “ market overt,” 
but where the goods so sold have been stolen, the conviction 
of the thief enables the true owner of the goods to require 
their return from the buyer. 

3. Sale by a “ Bailee ” of Goods (or Documents of Title to 
Goods) to Another Buyer. Provided the second buyer has no 
notice of the previous sale, delivery to him is the same as if 
it had been authorized by the true owner—the first buyer 
(sect. 25). Further, should any party, having obtained pos¬ 
session of the goods, deliver them to another party who has 
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no knowledge of the first sale, the party making such delivery 
is regarded as a “ mercantile agent in possession of the goods 
or documents with the consent of the true owner " (cf. Factors 
Act, sects. 8-9). In such circumstances, the second party 
would obtain a good title in respect of his purchase. 

4. Sale Under the Authority of the Law. Where goods are 
sold by a trustee in bankruptcy, a liquidator of a company, 
or by a person's landlord on distraint, the purchasers thereof 
acquire good titles. 

RIGHTS OF AN UNPAID SELLER. 

An unpaid seller is a seller who has received no payment 
at all, or only part payment, or to whom payment has been 
made by a negotiable instrument which has been dishonoured 
by non-payment. In such circumstances, the following rights 
accrue to the seller— 

(a) When the property in goods has passed to the buyer, 
the unpaid vendor has a lien on them while they remain in 
his possession. This lien, however, may be invalidated if the 
seller is actually holding the goods as bailee for the buyer, or if 
the buyer has received and sold to a second buyer, a document 
of title to the goods. In this case, provided such document 
is taken in good faith and for value, the sellers right of lien 
can be exercised only subject to the rights of the second 
buyer. 

(b) He has, in certain circumstances, the right of “ Stoppage 
in transitu ” (See page 20.) 

(c) Subject to his giving notice to the buyer, the seller may, 
after the lapse of a reasonable time, sell the goods to a second 
buyer and recover from the defaulting buyer any loss suffered 
by reason of his default. In this case, the second buyer would 
acquire a good title to the goods. 

(d) In cases where the property in the goods has not passed 
to the buyer, the unpaid seller has the right of withholding 
delivery, and this right is co-extensive with his right of lien 
under (a). 
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STOPPAGE “IN TRANSITU.” 

When the goods have been sold and have left the hands of 
the seller for delivery to the buyer, the seller, being unpaid, 
has the right to instruct the carrier of the goods to stop de¬ 
livery of the goods and to return them to himself, or to his 
nominee, provided— 

(i) Delivery of the goods is incomplete; and 

(ii) The buyer is insolvent. 

The carrier must obey these instructions of the seller or 
he will be liable for any loss the seller may suffer if delivery 
is completed, but, on the other hand, the carrier is entitled 
to charge the seller with all expenses occasioned by the 
stoppage. The right of stoppage in transitu is lost to the seller 
if the buyer has received and sold to a second buyer a document 
of title to the goods, provided the second buyer takes the 
latter in good faith and for value. 

RIGHTS OF THE BUYER. 

A buyer, having contracted to purchase certain goods, has 
the following rights in respect of them— 

(i) He is entitled to receive “ goods as agreed ." 

(ii) He is entitled to delivery of the goods within a “ reason¬ 
able time." 

(iii) He can, in certain circumstances, obtain an order of 
Court for delivery of “ specific goods properly contracted for," 
if the seller refuses delivery. 

(iv) He is entitled, in certain circumstances, to damages 
for breach of warranty. 

CONDITIONS AND WARRANTIES. 

(a) Condition. A material term or provision in a contract 
for the sale of goods, the non-observance of which by one party 
entitles the other to avoid the contract at his option. 

(b) Warranty. An agreement in respect of the goods to be 
sold, collateral to the contract of sale, but not actually part of it. 

Where goods do not satisfy the buyer, it is a question of 
fact as to whether there has been a breach of condition or 
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a breach of warranty, but in the case of the latter, a mere 
statement or representation not amounting to a definite under¬ 
taking is not a warranty and will have no effect upon the 
contract unless it amounts to fraud, in which case the contract 
would be voidable at the option of the other party. In all 
other cases of breach of warranty the buyer is not entitled 
to return the goods and demand repayment of the price; his 
only remedy is to take action for damages against the seller. 

(c) Implied Conditions and Warranties. These may arise purely 
by reason of circumstances and the understanding which exists 
between buyer and seller. They will be binding provided there 
is no contrary intention by either party, and should a breach 
of either occur, the remedies already referred to are available. 
Thus, if goods are sold by sample, the consignment received 
by the buyer must be “ as per sample/ 1 or else there is a 
breach of implied condition, and, although a seller is in no 
way liable if a buyer deceive himself , 1 yet if the latter discloses 
to the seller the purpose for which the goods are intended, 
the seller must provide the buyer with goods which are 
reasonably fit for that purpose—otherwise there is a breach 
of implied condition. 

MERCANTILE AGENTS (FACTORS). 

A mercantile agent is a person who has, in the ordinary 
course of his business as such, authority to— 

(a) Sell goods. 

(b) Consign goods for sale. 

(c) 'Buy goods. 

(d) Borrow money on the security of goods. 

The rules and regulations under which he coniucts his 
business are contained in the Factors Act of 1889, and this 
Act also deals with the dispositions made by the sellers and 
buyers of goods. 

Disposition includes a sale or pledge, and “ goods ” comprise 
all wares and merchandise. 

Generally speaking, a mercantile agent has fairly wide 
1 Caveat emptor. 
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powers in dealing with goods or the documents of title to 
goods in his possession as a factor, provided he has them 
with the consent of the true owner. Possession may consist 
either of actual custody or of control, and a disposition by 
a mercantile agent is valid so far as the party taking under 
it is concerned, provided the latter acts in good faith and 
without knowledge of any lack of authority on the part of 
the former. The consent of the owner of the goods to any 
disposition is presumed until the contrary is proved. (Sect. 
2 (4).) 

Consideration for Disposition. Under sect. 5 of the Act, the 
consideration necessary for a disposition may consist of any 
of the following— 

(a) A cash payment. 

(b) The delivery or transfer of other goods. 

(c) The delivery or transfer of a document of title to other 
goods. 

(d) The delivery or transfer of a negotiable security. 

(e) Any other valuable consideration. 

If a mercantile agent resells sold goods in his possession 
to a second buyer, who takes them in good faith and without 
notice of the first sale, then the second sale has the same 
effect as if it had been authorized by the owner of the goods 
(sect. 8), and a buyer in possession of goods with consent 
of the seller may be regarded as a mercantile agent by any 
person to whom the goods are resold, provided the latter takes 
them in good faith and without notice of any lien of the first 
seller. (Sect. 9.) 

Finally, a second transfer of a document of title to goods 
by a buyer or owner, who has “ lawfully ” received the same, 
to another person taking in good faith and for valuable 

consideration/' defeats both lien and right of stoppage in 
transitu on the part of the original seller of the goods. (Sect. 10.) 
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PARTNERSHIP 

A partnership is the result of a contract between a number 
of persons whereby they agree to engage in business together 
for the purpose of profit. 

A clear distinction must be drawn between partnership and 
joint-ownership. If A and B agree together to import cigars 
for the purpose of sharing the consignment they are merely 
joint-owners, but should they intend to sell the cigars and 
divide the profit thereby obtained, they are partners. 

NUMERICAL LIMITS. 

The numbers of people permitted to associate in partnership 
are limited, and should these exceed twenty for an ordinary 
business or ten in the matter of a banking business, registra¬ 
tion as a company is required by sect, i of the Companies Act, 
1929. Non-compliance with this requirement (which is binding 
on all types of partnership), renders the association void of 
legal status and totally incapable of enforcing any claims due 
to it as such, but as far as the individual members are 
concerned, any debt incurred by their association with a 
third party unaware of the illegality is binding on them 
severally. 

TYPES OF PARTNERSHIP. 

Partnership 


Ordinary Partnership Limited Partnership 

(Act of 1890) (Act of 1907) 


Trading Non-trading Trading Non-trading 

From the above diagram it will be clear that each of the 
two main types of partnership can be carried on either as 
a trading or non-trading concern. Examples of the latter are 
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partnerships of doctors and solicitors, and members of such 
partnerships cannot bind their respective firms by issuing or 
negotiating bills of exchange unless special authority for them 
to do so is contained in their relative deeds of partnership. 
Similarly, such partnerships have no implied power to borrow 
money either by loan or by overdraft on current account. 

EVIDENCE OF PARTNERSHIP. 

The fact that a person receives a share in the net profits 
of a business is “ prima facie ” evidence of his being a partner, 
and such evidence becomes conclusive on his conducting him¬ 
self in such a manner as to lead others to believe that he is 
a partner. The mere fact that a person receives a payment 
made from gross profits, however, does not of itself constitute 
him a partner, and it is immaterial whether such payment 
be made as an annuity, salary, repayment of loan, interest, 
or commission for services rendered. But, on the other hand, 
any person who, by his conduct or otherwise, leads some other 
person to believe that he is a partner in a firm may be held 
to be a partner under the doctrine of " holding-out ” and, by 
sect. 14 (i) of the Partnership Act, 1890, such a person be¬ 
comes " liable as a partner to anyone who, on the faith of 
any such representation, has given credit to the firm.” Such 
liability, however, is restricted in the case of a deceased partner 
by subsec. (2), and the continued use of the dead man's name 
does not attach any liability to his estate for debts incurred 
by the firm subsequent to his decease. 

RELATION EXISTING BETWEEN PARTNERS (“ Inter se ”). 

The rights, liabilities, and duties of partners, provided they 
comply with the provisions of the Partnership Act of 1890, 
are governed by the deed of partnership, if one exists, but 
if there is no such deed, or if the deed does not cover these 
matters, then the relations of the partners are presumed to 
be those indicated in the Partnership Act, as follows— 

(a) Partners share equally in capital and profits. 

(b) Each partner is the general agent of his firm in the 
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apparent scope of the firm’s business and can claim to be 
indemnified as such by the firm for duly authorized actions. 

(c) Every partner is entitled to participate in the business 
dealings of the firm. 

(d) Apart from special agreement, no partner is entitled 
to remuneration for acting in the partnership business. 

(e) Every partner is entitled to a minimum rate of interest 
of 5 per cent per annum on loans made by him, in his private 
capacity , to the firm. 

(/) Interest may not be paid on the capital subscribed by 
any partner before ascertainment of profits. 

(g) The introduction of a new partner necessitates the 
unanimous consent of all existing partners. 

(h) The partnership business is subject to majority control, 
except in so far as a material alteration therein is concerned. 

(i) The books of the firm may be inspected at any time by 
any partner, and must be kept at the chief office of the 
firm. 

DURATION OF PARTNERSHIP. 

A partnership may be formed for the purpose of a single 
transaction, for a fixed number of transactions, or for an 
indefinite period. In the last case such a partnership is des¬ 
cribed as “ a partnership-at-will,” and the first and second 
types automatically become of the third type if carried on 
beyond the time at which they would normally cease to exist. 
Any member of a partnership-at-will may cause its dissolution 
by giving notice to each of the other partners of his intention 
to withdraw from the partnership. Where a deed of partner¬ 
ship exists, such notice must be in writing. 

PARTNERS IN RELATION TO “ THIRD PARTIES.” 

Although every partner in a firm is liable severally to the 
full extent of the indebtedness of his firm, his liability in 
respect of persons dealing with the firm is joint in the first 
instance, despite the fact that he may eventually be called 
upon to make good those losses which remain chargeable to 
3—(6179) 
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the firm after his colleagues have been reduced to penury. 
The following points are therefore important— 

1. Every action undertaken by a partner in a firm, provided 
such action lies within the scope of his authority at that time, 
binds his co-partners as such, but does not make them per¬ 
sonally liable on the particular transaction at issue. 

2. Every creditor of a partnership, if he wishes to preserve 
his right of recourse against each partner, must take action 
against the firm as a whole when, if successful, he can enforce 
the judgment so obtained by proceedings against each partner 
until the judgment is liquidated. 

3. Should action be taken against only one, or against some 
only of the partners of a firm in respect of a partnership debt, 
the remaining partners will be discharged from liability even 
if the judgment so obtained remains unsatisfied. 

4. The continued use of a retired partners name on a firm's 
stationery does not make him liable as a partner provided he 
is unaware of the fact, and is not a party to such “ holding-out." 
In no case could liability attach to him solely by reason of 
such misrepresentation, provided that due notice of his retire¬ 
ment had been given in the London, Edinburgh, or Belfast 
Gazettes, and, in addition, all creditors with whom his partner¬ 
ship had been recognized had received specific notice of his 
retirement. 

5. The estate of a bankrupt partner is in no case liable 
for any debts of the firm contracted after the date of his 
bankruptcy. 

6. Any third party who receives property (by way of 
security or otherwise) belonging to the partnership in dis¬ 
charge of a partner's private debt cannot retain the same, unless 
he can show that the partner concerned acted with the sanc¬ 
tion and authority of his co-partners, or, at least, that he had 
every reason to believe that such was the case. 

DISSOLUTION OF A PARTNERSHIP. 

A partnership is dissolved in the following instances— 

1. By provisions contained in the Deed of Partnership. 
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2. By the operation of law. 

3. By an Order of Court. 

1. By the Deed of Partnership. Expiration of a fixed period 
or the happening of a specific event will cause a partnership 
to be dissolved, likewise the completion of a single transaction 
will have the same effect when it is obvious that the partner¬ 
ship came into being solely for that purpose. In all other 
cases, when the partnership deed is silent upon the point, 
the partnership is presumed to be one at will and may be 
determined at any time by one partner giving notice of his 
retirement to his co-partncrs. Such notice takes effect from 
the date of its receipt, and in cases where a deed of partnership 
exists, must be given in writing. 

Where voluntary dissolution does take place, provision 
must be made for all partnership engagements existing at 
the time of its operation. 

2. By Operation of Law. Dissolution under this heading 
falls into three distinct classes— 

{a) The death or bankruptcy of any individual partner but 
subject to the Partnership Deed. 

(b) The happening of an event which either makes the 
business of the partnership illegal, or otherwise prevents the 
partners from continuing to associate legally as such, regardless 
of the partnership deed. 

(c) The charging of a partner's share in the property of 
the partnership to secure his separate personal debt— at the 
option of his co-partners. 

In'the case of (c) the effect is to reduce the total amount 
of common capital available for carrying on the business of 
the partnership. 

3. By an Order of Court. As a general rule, the Court will 
order a dissolution of partnership to take place only when 
it is satisfied that such action will be beneficial to the parties 
concerned, and such dissolution will then take effect from the 
date of the Court's judgment, unless such judgment has been 
based on a definite breach of contract by one of the partners 
and made on the application of his co-partners. In that case 
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the partnership would be considered dissolved as from the 
date of default. The following contingencies might result in 
the making of an order by the Court— 

(1) Proved permanent insanity of a partner. 

(2) Conclusive evidence of permanent incapacity of a 
partner to act as such. 

(3) Conduct on the part of any partner which is calculated 
to have a prejudicial effect on the business success of the 
firm. 

(4) Wilful or continual breach of the partnership contract 
by a partner, or continued bad conduct such that his 
co-partners are unable to carry on the business of the 
partnership in association with him. 

(5) When the firm's business can be continued only at 
a loss. 

(6) “ In circumstances which render it just and equitable 
that the partnership should be dissolved." 

Whenever a partnership is dissolved, irrespective of the 
cause of such dissolution, the realization of the firm's property 
will reveal either assets available for the settlement of claims 
outstanding, or losses suffered during the existence of the 
partnership. It is open to any partner, in the case of a volun¬ 
tary dissolution, to apply to the Court to supervise such 
dissolution, and, subject to any clause contained in the part¬ 
nership deed, any goodwill attaching to the firm must be 
sold for the mutual benefit of all the partners. The settlement 
of the partners’ accounts proceeds as follows— 

A. LOSSES. 

(1) Paid first out of profits (if any); then 

(2) Out of capital; then, if unsatisfied, 

(3) By the partners pro rata (as they shared profits). 

£. ASSETS. 

(1) Payments due to “ third parties." 

(2) Repayments to partners of any advances made by 
them to the firm. 
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(3) Repayment to each partner of his share of the firm's 

capital. 

(4) Any remaining assets are then divided among the 

partners pro rata (as they shared profits). 

In both cases the order of payment must be strictly observed. 
Where losses are the net result there is often a complete 
absence of any profits set aside or unused capital, and the 
partners then become personally liable for the debts of the 
firm to the full extent of their means. Similarly, the order 
of payment is equally important when assets are available, in 
that a partner is not entitled to repayment of the capital 
he has invested in the firm until all debts due to persons not 
partners have been liquidated, and all loans made to the firm 
by any of his co-partners repaid. 

LIMITED PARTNERSHIP. 

A limited partnership is one in which, in addition to one 
or more general partners, there may be one or more partners 
whose liability is limited to the contribution of an agreed 
sum for partnership purposes. 

Such partnerships were created and regulated by the 
Limited Partnerships Act of 1907, and it is important to note 
that this Act provides for the creation of a limited partner 
within a partnership rather than for the creation of the limited 
partnership itself. 

All limited partnerships must be registered with the Regis¬ 
trar of Companies, and the numerical limits applicable to 
ordinary (general) partnerships must be maintained. On 
registration, the following information must be supplied in 
conformity with sect. 8 of the Act— 

(a) The firm name. 

(b) The general nature of the business. 

(c) The principal place of business (i.e. head office). 

(d) The full name of each of the partners. 

(e) The term, if any, for which the partnership is entered 
into, and the date of its commencement. 
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(/) A statement that the partnership is limited, and the 
description of every limited partner as such. 

(g) The sum contributed by each limited partner, and 
whether paid in cash or how otherwise. 

Should any change be made in any of the above statements 
during the existence of the partnership, sect. 9 of the Act re¬ 
quires full particulars of the change to be sent to the Registrar 
within seven days under a penalty of £1 per day of default. 

Where a general partner ceases to act as such and becomes 
a limited partner, full particulars of the change must be sent 
to the Registrar within the same period and under a similar 
penalty, and, in addition, the occurrence must be notified in 
the Gazette (London, Belfast, or Edinburgh, according to 
where the registration of the partnership was effected). It 
must be noted, however, that the existing liabilities of a 
retiring general partner to creditors cannot be affected by 
his becoming a limited partner. Further liability will be meas¬ 
ured by any part of the agreed contribution to the common 
capital that may remain unpaid. All statements filed with 
the Registrar are open for public inspection. 

Powers of a Limited Partner. The powers possessed by a 
limited partner are considerably less than those possessed by 
a general partner, and the following synopsis of sect. 6 of the 
Act will illustrate this important fact— 

What a Limited Partner may not do. 

1. Assist in managing the firm's business. 

2. Bind the firm in any way. 

3. Interfere in “ any difference arising as to ordinary mat¬ 
ters connected with the partnership." 

4. Take any part in winding up the affairs of the partnership 
on its dissolution. 

What a Limited Partner may do. 

1. Inspect the firm's books and inquire into the state of the 
firm's business. 

2. Advise with the general partners. 
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3. Assign his share in the firm, provided he obtains the 
consent of the general partners. 

4. Permit his share to be charged for his separate debt 
without causing a dissolution of the partnership. 

In addition, the death, bankruptcy, or lunacy of a limited 
partner does not cause a dissolution of the partnership except 
on the last contingency, and then only when the insane partner's 
share can be ascertained and realized by no other means. 
Should a limited partner at any time perform any of the 
duties of a general partner, he becomes liable as a general 
partner while he so acts. Further, the general partners, apart 
from an agreement to the contrary, can introduce a new 
partner without reference to or consent of the existing limited 
partners. Any limited partnership engaged in business under 
a name other than the full surnames of the partners must 
be registered under the Registration of Business Names Act 
of 1916. 
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COMPANIES 

A company is one of the most important types of corporations 
dealing with the transaction of commercial business. A cor¬ 
poration consists of a number of persons treated as composing 
an artificial entity quite independent of those comprising it. 
Some corporations are created by and function in accordance 
with special Acts of Parliament, but the great majority are 
registered companies, and the creation and existence of these 
depends entirely upon the Companies Act of 1929. 

NATURE AND FORMATION OF A COMPANY. 

Since it is unlawful for a partnership, formed for the pur¬ 
pose of acquiring profit, to consist of more than twenty per¬ 
sons (ten for banking), if more than this number desire to 
associate in business they must register themselves as a 
company. A registered company may be either limited or 
unlimited. In an unlimited company, every member’s liability 
is similar to that of a partner in an ordinary partnership, 
but in most companies the liability of members is limited 
either by shares or by guarantee. Where a company is limited 
by shares, every member thereof is liable for the nominal 
amount of the shares he has taken and no more, and should 
the company be wound up at any time, such member is liable 
to contribute to the realization of its assets only such amount 
as may remain unpaid on such shares. 

When the company is limited by guarantee, every member 
is liable to contribute a certain definite sum in the event of 
the company being wound up, and each member’s liability is 
limited to that sum. Since the majority of limited companies 
with which a banker has to deal consists of those limited by 
shares, that type of company will be the one referred to 
henceforth. 

The minimum number of persons necessary to constitute 

3 2 
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a company is seven (for a private company, two), and these, 
having duly subscribed their names to a document known 
as the Memorandum of Association, and having registered 
that document with the Registrar of Companies at Somerset 
House, are constituted a limited liability company. 

MEMORANDUM OF ASSOCIATION. 

The Memorandum of Association is the fundamental law 
of the company, defining the limitations of its powers, and 
is unalterable except in certain particulars. By sect. 2 of the 
Companies Act, 1929, the Memorandum must contain the 
following particulars— 

x. The name of the company with " limited ” as the last 
word in that name. 

2. The part of Great Britain, whether England or Scot¬ 
land, where the registered office of the company is to be 
situate. 

3. The objects of the company. 

4. A statement that the liability of the members is 
limited, if such is the case. 

5. The amount of share capital with which the company 
proposes to be registered, and the division thereof into shares 
of fixed amounts. 

In addition to the above requirements, the following regula¬ 
tions must be complied with— 

1. The Memorandum must be stamped as if it were a 
deed. 

2. Each subscriber's signature must be duly witnessed. 

3. The name of the company must not be the same as that 
of a company already in existence. If, inadvertently, the 
company has been registered under a name identical with 
that of an existing company, or under such a similar name 
that confusion may arise, the name may be changed subse¬ 
quent to registration by consent of the Registrar. 

With regard to the remaining statements required to be 
made in the Memorandum, the most important is that con¬ 
cerning the objects of the company. A company cannot legally 
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undertake any business not definitely authorized by its 
Memorandum, or so obviously incidental to the powers therein 
specified that it can reasonably be construed that the com¬ 
pany was intended to undertake such business. Apart from 
the fact that the objects of a company must not be illegal, 
there are no restrictions to the objects* clause, but should 
it be necessary to alter it subsequently, such alteration can 
be made only subject to the provisions of sect. 5 of the Act, 
which permits a company to alter its objects clause by special 
resolution in the following circumstances— 

(а) To enable it to carry on its business more economically 
or more efficiently; or 

(б) To enable it to obtain its main purpose by new or 
improved means; or 

(c) To enable it to enlarge or change the local area of its 
operations; or 

(d) To enable it to carry on some business which, under 
existing circumstances, may conveniently or advantageously 
be combined with the business of the company; or 

{e) To enable it to restrict or abandon any of the objects 
specified in the Memorandum; or 

(/) To enable it " to sell or dispose of the whole under¬ 
taking of the company," or to " amalgamate with any other 
company or body of persons." 

Before any such alteration can take effect it requires con¬ 
firmation by that Court which would have jurisdiction to wind 
up the company, and, before giving its consent, the Court will 
require to be satisfied that all holders of debentures of the 
company, and any other persons whose interests might be 
affected by the proposed alteration, have been duly informed, 
and that where any such creditor has objected “ either his 
consent to the alteration has been obtained, or his debt 
or claim has been discharged or has determined, or has been 
secured to the satisfaction of the Court ** (sect. 5). Con¬ 
firmation by the Court may be of the whole or of part, or on 
any terms or conditions which the Court, in its discretion, 
thinks fit to impose. 
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Apart from the alteration of the objects clause, the only 
other particulars in the Memorandum which can be altered 
subsequent to its registration are as follows— 

1. The name of the company—by special resolution with 
the consent of the Board of Trade. 

2. Amount of capital. 

3. Alteration in the division of capital. 

4. Consolidation or subdivision of existing shares. 

5. Conversion of paid-up shares to stock. 

6. Creation of reserve liability. 

7. Making the liability of the directors unlimited. 

ARTICLES OF ASSOCIATION. 

When the Memorandum of Association is registered at 
Somerset House it is usually accompanied by a second docu¬ 
ment known as the Articles of Association, which consists 
of the rules and regulations of the company particularly 
framed to govern its internal affairs. The Articles cannot in 
any way extend the Memorandum, but, provided they remain 
within the scope permitted by that fundamental document, 
they can be altered or re-arranged to an almost unlimited ex¬ 
tent, simply by means of a special resolution of the company, 
and this power of altering the Articles always remains, not¬ 
withstanding any regulation the Articles may themselves con¬ 
tain to the contrary. Although it is usual, when filing the 
Memorandum, to attach thereto a copy of the Articles signed 
by the subscribers to the Memorandum, this second docu¬ 
ment is not essential, and if no Articles accompany the Memor¬ 
andum, the regulations contained in “ Table A ” o' the Act 
will apply. The Memorandum and Articles, when egistered, 
bind the members of a company to the same extent as if each 
member had signed and sealed them, and they contained a 
covenant by him to conform to all the regulations therein 
contained. This provision is, however, between members only 
in the relation of their membership, and all money payable 
in pursuance of the Articles is a specialty debt and is not 
barred by the Statutes of Limitations for twenty years. 
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THE BOOKS OF A COMPANY. 

1. Register of Members. This book contains the names of 
all persons who are members of the company, and where the 
number of members exceeds fifty, the register must either 
be kept in such a manner that it is in itself an index, or else 
a special index must be kept in addition to the register. The 
register of a company is prima facie evidence that a person 
whose name is entered therein is a shareholder, and this 
evidence may become conclusive if, in addition, it can be 
proved that the person concerned has become entitled to a 
share in the company by subscribing a certain sum, the amount 
of which must be entered in the register, together with the 
name, address, occupation (if any), date of purchase, and the 
number of the share allotted. When a peison ceases to be 
a member of a company, the date on which the transfer 
of his shares was registered must be added to the existing 
information. 

A company may, upon giving notice by advertisement in 
some newspaper circulated in the district in which its regis¬ 
tered office is situated, close the Register of Members for a 
period not exceeding 30 days in each year. Apart from this, 
the register must always be kept at the registered office of 
the company and be available for inspection for at least 
two hours on any business day to members of the company 
free, and to any other person on the payment of a fee not 
exceeding is. 

2. Dominion Register. Subject to the necessary authoriza¬ 
tion by its Articles, a company whose objects comprise the 
transaction of business in a British dominion, may keep in 
such country a branch register of the members of the company 
resident there. When such a dominion register is used, the 
Registrar of Companies must be notified of the situation of 
the branch office where the register is kept, and also of any 
change in the situation of that office, or of the discontinuance 
of the register. A copy of every entry in the dominion register 
must be sent to the registered office of the company, but 
such copies of the entries in the dominion register must be 
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kept quite separate and distinct from the entries in the register 
at the head office. Where a transfer of shares recorded in 
the dominion register is executed out of the United Kingdom, 
such transfer is exempt from British stamp duty. 

3. The Register of Charges. By sect. 88 every company 
must keep a register of all mortgages and charges specifically 
affecting the property of the company. In this register must 
be entered a short description of all property charged, the 
amount of the charge created, and the names of the persons 
entitled to charge. The omission of any of these particulars 
may render “ any director, manager, or other officer of the 
company ” liable to a penalty of £50, but the security of any 
mortgagee is not impaired by non-entry in the register, nor 
is the priority of mortgages affected by any imperfection 
in their entry therein. The register of charges must be kept 
available for inspection at all reasonable times to members 
gratis, and to actual creditors at a fee not exceeding is. 
Persons inspecting the register may take copies of the entries 
therein. 

4. Account Books. By sect. 122, every company must keep 
proper books of account showing all receipts and payments 
of cash and all purchases and sales of goods. In addition, 
provision must also be made for an account to be kept of the 
assets and liabilities of the company. These account books 
must be kept at the registered office, and be open at all 
times for inspection by the directors. The directors are also 
required to submit a profit and loss account and a balance 
sheet at each annual general meeting of the company, and 
failure to comply with this regulation entails a hea vy fine or 
imprisonment. 

5. Minute Books. Proper minutes of all proceedings at 
general and directors' meetings must be kept, and when duly 
signed by the chairman of the meeting concerned, or of the 
next subsequent meeting, are available as evidence of such 
proceedings, and all appointments made under them are 
deemed valid until the contrary is proved. The minute books 
of general meetings must be kept at the head office of the 
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company and be available for inspection by members, without 
fee, for at least two hours on any business day. 

PROMOTION OF A COMPANY. 

The various business operations resulting in the formation 
of a company may be summed up in the single word “ promo¬ 
tion/* and the persons who conduct such operations are known 
as “ promoters.” In order to ascertain who are the promoters 
of a company, the following facts must be considered— 

1. Who started the idea of forming the company for the 
purpose in question ? 

2. Who settled the details of the Memorandum and Articles, 
or who gave instructions for their preparation and supplied 
the necessary information ? 

3. Who undertook the financial liability of the preliminary 
arrangements ? 

4. Who persuaded the first directors to take office? 

5. Who was responsible for the drawing up of the pros¬ 
pectus? 

6. Who benefited in the first instance by the formation of 
the company? 

None of these considerations is decisive, for a person may 
have done one or more of the acts mentioned above and yet 
not be a promoter, or, conversely, have performed none and 
yet be a promoter. Although a promoter is neither a trustee 
nor yet an agent for the company he is attempting to form, 
he stands in a position of trust in relation to it as if he were 
a trustee and, as such, is not permitted to benefit by any 
secret profits obtained during its formation. Should he make 
purchases on behalf of the company, any bargain he may 
make is the bargain of the company, which is entitled to the 
whole benefit accruing thereby, and the promoter must not 
intercept any portion of the profit, although he is permitted 
to deduct all reasonable expenses. Company promoters are 
not necessarily partners, and one promoter is not presumed to 
be the agent of another. 

Having brought the company into existence by means of 
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the Memorandum and Articles, the promoter's next care is 
to provide capital for the business which is the object of the 
company's formation, and this capital is usually obtained by 
extending an invitation to the public to subscribe for shares 
in the company. The document containing this invitation is 
called a prospectus, and it is essential that no untrue statements 
should be made therein. Should an untrue statement be so 
made, every director or proposed director named therein, and 
every promoter of the company or other person who has 
authorized the issue of the prospectus is liable, under certain 
conditions, to the extent of any loss incurred by a party 
relying on such statement. (Sect. 37.) 

PROSPECTUS. 

A prospectus is any document by which an offer of sale 
of shares or debentures is made to the public. The rules and 
regulations under which this document must be drawn and 
issued are contained in sect. 34-38 and schedules 3-5. The 
most important of these are as follows— 

1. Every prospectus must be issued in full and must be 
dated. 

2. A copy must be filed with the Registrar of Companies on 
or before the date of its publication, and every other copy 
must state that this has been done. 

3. The registered copy must be signed by every person 
named therein as a director or a proposed director, or by 
his properly authorized agent. 

4. Each copy must contain full details of certain matters 
relative to the organization, management, and business of 
the company as required by schedule 4 of the Act. 

PRELIMINARY EXPENSES. 

The cost of preparing and printing the Memorandum and 
Articles of Association and the Prospectus, together with the 
fees and duty payable upon the registration of the same, 
form the greater part of the preliminary expenses attaching 
to the company's formation. Power is usually given in the 
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Memorandum for the company to pay such expenses, but the 
inclusion of this power does not give the promoters, or any 
other persons who have rendered services, any right of action 
against the company. Since the company cannot ratify con¬ 
tracts made previous to its existence, it must contract anew, 
and promoters, therefore, must see that where preliminary 
expenses remain to be paid, the company enters into a proper 
contract to pay them after it has been duly formed. 

UNDERWRITING. 

A contract of underwriting in relation to the share issue 
of a limited liability company is an agreement between the 
company and certain other persons, that if the whole or a 
certain proportion of the capital is not applied for by the pub¬ 
lic, the latter will themselves apply, or find fit persons to apply, 
for the balance not taken up. The consideration on the part 
of the underwriters is the payment of an agreed commission 
to be received by them in any event. The payment of such 
commission is permitted provided it is authorized by the 
Articles and disclosed in the prospectus, but it must not 
exceed io per cent of the price at which the shares are issued, 
or the amount or rate authorized by the Articles, whichever 
is the less. (Sect. 43.) 

SHARES AND SHAREHOLDERS. 

The capital of a company is usually divided into a number 
of shares of equal nominal amounts or multiples of one amount, 
and persons become members of a company by applying for 
one or more shares and having the same duly allotted to 
them. On such allotment taking place, the allottee's name 
is entered on the register of the company as the owner of 
the shares allotted to him, in respect of which he is given an 
acknowledgment by the company which is called a share 
certificate. 

A company may become a member of another company if 
it is authorized by its Memorandum to hold or deal in shares, 
but a company cannot acquire its own shares and become a 
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member of itself, and any authority contained in its Memor¬ 
andum to this end is entirely inoperative. Share certificates 
must be issued within two months of any allotment taking 
place, or any transfer of shares being registered, except where 
the conditions governing the issue of the shares otherwise 
provide. 

There are three types of shares normally issued by limited 
liability companies: “ Preference ” shares, “ ordinary ” shares, 
and “ deferred ” shares. Preference shareholders usually re¬ 
ceive a fixed dividend on their shares before any other class 
of shareholders. The ordinal shareholders receive a dividend 
varying with the profits of the company, and the deferred 
shareholders, who are in many cases the promoters of the com¬ 
pany, do not receive any dividend at all until the ordinary 
shareholders have received a stated proportion of the profits. 

In many cases shares are not fully paid up, that is to say, 
some proportion of the nominal cash amount remains to 
be “ called.” The owners of such shares are liable for the 
remainder of that nominal amount in accordance with the 
conditions under which the shares are issued, and where such 
partly-paid shares are transferred to new owners before the 
balance due on them is paid, an annual return of past share¬ 
holders is made by the company and is called the “ B List.” 
The past owners of such partly-paid shares are known as 
” contributories on B list,” and they remain liable, with cer¬ 
tain limitations, for one year from the date of registration 
of the transfer of their shares, for the amount at that time 
unpaid should the company, during that period, go into liqui¬ 
dation and the new owner of the shares fail to contribute 
the amount due. 

By sect. 45 a company is expressly forbidden to give or 
lend any money directly or indirectly to any person in order 
that such person may acquire any of its own shares (saving 
the provisos therein contained as to [a) banks, (b) employees 
of the company), but by sect. 47 a company is now permitted 
to issue shares at a discount provided the proper resolution 
has been passed by the company and sanctioned by the Court. 

4—(6179) 
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After this sanction is given, the issue must be made within 
one month unless extended time is allowed, and in no case 
can a company make such an issue under discount unless 
a year has elapsed since the time when it was entitled to 
commence business. 

Where such discount is allowed, full particulars must be 
given in every subsequent balance sheet and prospectus issued 
by the company, and proper particulars must also be included 
in the next annual return filed with the Registrar. 

TRANSFER OF SHARES. 

By sect. 62, a shareholder has power to transfer any or 
all of his shares to another party, and the form of such transfer 
is governed by the Articles. If no special provision is con¬ 
tained therein, the transfer must be in writing and be signed 
by the transferor, but it need not be by deed. Until registra¬ 
tion by the company has taken place, the transfer is incom¬ 
plete, but the transferee has an equitable interest meanwhile 
(see “ Shares as Security/’ page 186). The right of a shareholder 
to transfer his shares can be limited by the Articles, and the 
directors may thereunder refuse to register a transfer of shares 
without assigning any reason for their action, and, unless it 
could be shown that they were acting mala fide , the Court would 
probably not intervene. Where registration of a transfer is 
refused, any claim for damages lies at the suit of the proposed 
transferee against the transferor. By sect. 63 all transfers, 
of either shares or debentures, may be registered by the 
company concerned only if accompanied by the relative 
instrument of transfer, unless such transfer occurs by opera¬ 
tion of law. 

DETERMINATION OF MEMBERSHIP. 

A person ceases to be a member of a company when a 
complete transfer of all the shares held by him in that com¬ 
pany has been made, although should such shares be only 
partly paid when transferred, he will retain, for the space of 
one year, liability as a contributory on " B List.” Death ends 
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membership, but the estate of a deceased person is entitled 
to benefit by any dividends due or, alternatively, is liable 
for any calls still to be paid until some other party replaces 
the deceased person in membership. The legal representatives 
of deceased or bankrupt members of a company are entitled 
to all benefits attaching to shares, and are also liable to con¬ 
tribute in respect of the estate in their hands. They may 
be recorded in the company’s register as “ representative con¬ 
tributories,” but they are not themselves members unless they 
take the shares into their own names. Surrender, repudiation, 
sale under a lien, or forfeiture of shares when properly made, 
also end membership. 

DEBENTURES. 

A debenture may be defined as a “ security for money owed ” 
(Paget, Law of Banking , page 158), and usually consists of 
a document acknowledging the indebtedness of a company 
to a certain person in respect of a certain sum. Debentures 
can be of three classes, the first of which has for its security 
a floating charge over the assets of a company, while the second 
is usually known as a mortgage debenture, the security for 
which is a definite mortgage or charge upon certain specific 
assets. The third class is known as a " naked debenture,” 
and simply consists of a promise to repay the amount borrowed 
under certain conditions. 

The issue of debenture stock differs from the issue of de¬ 
bentures in that, as with shares, debentures are issued for 
certain fixed amounts, and it is not possible to have less than 
one debenture, although several people can combin as part- 
owners. Where debenture stock is issued, however, any broken 
amount can be held. 

Power to Re-issue Debentures. By sect. 75 of the Act, pro¬ 
vided no restriction exists in the Articles, redeemed deben¬ 
tures may be rc-issued by a company, and a person taking 
such re-issued debentures is entitled to the same rights as the 
original holder. It is enacted in the same section, however, 
that " where a company has power to re-issue debentures 
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which have been redeemed, particulars with respect to the 
debentures which can be so re-issued shall be included in every 
balance sheet of the company/' and, hence, investigation to 
this end by a lender is necessary when a company desires to 
borrow, so that any agreement connected with the security 
against such borrowing may provide against a subsequent 
re-issue of redeemed debentures which might otherwise take 
priority over any charge given to the lender. (See " Deben¬ 
tures as Security," page 189.) 

BORROWING POWERS OF A COMPANY. 

If the Memorandum is silent with respect to the borrowing 
powers of a company, a power to borrow money will not be 
implied unless it is properly incident to the business of the 
company. Thus, a trading company or a banking company 
has implied power to borrow, but a non-trading company has 
no such implied power. Hence, in the case of a non-trading 
company, no borrowing can take place unless there is a definite 
authorization to that effect in its Memorandum. If a pow'er 
exists whereby the property of the company can be disposed 
of, such property may be used to secure any debts properly 
incurred by the company. If, however, the Memorandum and 
Articles give only a limited power to borrow, any mortgaging 
of the company's property must not exceed the limit imposed. 
Where borrowing is ultra vires the Memorandum, the loan 
is entirely void and any security held by the lender in respect 
of such loan must be returned to the company, but should 
such borrowing be ultra vires the Articles and yet within 
the scope of the Memorandum, the borrowing may either be 
avoided or may be ratified subsequently by the company in 
general meeting. 

A loan ultra vires the Articles may be valid despite non¬ 
ratification by the company if there is merely an irregularity 
in the exercise of powers under the Articles of which irregu¬ 
larity the lender had no notice. (Royal British Bank v. 
Turquand .) 

Except as provided by sect. 45, a company is also definitely 
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prohibited from giving any sort of financial assistance to any 
person, either directly or indirectly, in order to enable that 
person to acquire shares in the company, and, hence, a company 
may not borrow money with the idea of using the proceeds 
in any way relative to a purchase of its own shares. (See 
ante, page 41.) 

REGISTRATION OF CHARGES EFFECTED BY A 
COMPANY. 

Every limited company is required to keep a register of 
charges and to enter in it full details of all mortgages and 
charges which specifically affect the property of the company, 
including floating charges (see ante, page 37). In addition to 
the company's own register of charges, another register is kept 
by the Registrar, and under sect. 79 of the Act, details of 
the following charges created by a company must be supplied 
for entry therein— 

(a) A charge for the purpose of securing any issue of 
debentures. 

(b) A charge on uncalled share capital of the company. 

(c) A charge created or evidenced by an instrument which, 
if executed by an individual, would require registration as 
a bill of sale. 

(d) A charge on any land wherever situate, or any interest 
therein. 

(e) A charge on any book debts of a company. 

(/) A floating charge on the undertaking or property of a 
company. 

(g) A charge on calls made but not paid. 

(A) A charge on a ship or any share in a ship. 

(i) A charge on goodwill, on any patent or licence under 
a patent, on any trade mark, or on any copyright or licence 
under a copyright. 

Should a company acquire property whereon there is a 
charge at the time of its acquisition, particulars of such charge 
must be given by the company to the Registrar within 21 
days after the date on which the company acquires the 
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property. Failure to comply with this regulation involves a 
company in liability to the extent of a £$o fine, and every 
director, manager, secretary, or other officer of the company 
who knowingly and wilfully authorizes or permits the default 
is liable to a like penalty. (Sect. 81.) 

DIRECTORS AND OFFICIALS. 

The directors of a company have been referred to as " com¬ 
mercial men managing a trading concern for the benefit of 
themselves and of all the other shareholders in it ” (Jessel, 
M. R., 1879, 10 Ch.D. 450). 

They are not trustees, although they act on behalf of the 
shareholders as a whole, and so long as they conform to the 
rules laid down by the Companies Act and proceed with reason¬ 
able care in dealing with the company's business, they do 
not incur personal liability. The Companies Act of 1929 
tightened things up considerably in relation to the respon¬ 
sibilities of directors and, in addition, heavy penalties are also 
provided in case of offences by them or by any “ manager, 
secretary, or other officer of the company." 

The Act does not lay down any rules as to the qualifications 
of directors, but, by sect. 140, every proposed director of a 
company must deliver to the Registrar his consent in writing 
to act as such, and must either take up, or by contract bind 
himself to take up, his qualification shares, or give statutory 
notice to the Registrar of the registration of such shares in 
his name, before receiving the appointment of director. 

Every company (except private companies) must have at 
least two directors (sect. 139), and the remuneration of direc¬ 
tors may be determined by the Articles, in which case such 
remuneration must be stated in the prospectus. If not fixed 
by the Articles, it can be fixed by the company in general 
meeting. 

{a) Powers of Directors. The powers of directors are usu¬ 
ally fixed by the Articles of the company, and, provided a 
director is careful to act within those limits, and is not 
guilty of misconduct, any contract into which he enters is 



COMPANIES 


47 


the contract of the company. Unless specially authorized 
to do so, a director has no power to bind his co-directors 
personally. 

The shareholders of the company may extend the powers 
of the directors by making the necessary alteration in the 
Articles by special resolution in general meeting or, should 
the directors exceed their existing powers, ratification may 
take place, provided that in each case the excess is within the 
general scope of the company’s powers as defined by the 
Memorandum. Unless authorized by the Articles, directors 
have no power to delegate their authority, and should they 
contract personally with the company without similar auth¬ 
ority, any such contract would be void without regard to 
its fairness. 

(b) Powers of Officials. The authorization of officials of the 
company to act on its behalf is usually arranged by the direc¬ 
tors and recorded in the minutes of their meeting at which 
such appointments are made. Such minutes, when signed, 
validate the appointments until the contrary is proved. 
(See ante , page 37.) 

(c) Liabilities of Directors and Officials. The responsibili¬ 
ties of directors and officials of a company are set down in 
detail in sects. 140-151, and some of the more important 
provisions are as follows— 

(i) The Court may declare any past or present directors 
of a company personally responsible for all debts of the com¬ 
pany, should winding-up proceedings reveal that the business 
of the company was tainted with fraud. (Sect. 275.) 

(ii) A director or official guilty of a criminal offence in 
relation to winding-up proceedings may be prosecuted in re¬ 
spect of such offence either by the liquidator or the Director 
of Public Prosecutions. (Sect. 277.) 

(iii) Any clause in the articles providing exemption from 
legal liability in respect of any director or official is entirely 
void, unless such exemption is in the nature of an indemnity 
against the costs of defending an action against him for 
negligence or breach of trust. (Sect. 152.) 
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(iv) A director interested in a proposed contract of the 
company must reveal the nature of his interest under a 
penalty of a fine of £100 for default. (Sect. 149.) 

(v) A director may not assign his office unless such assign¬ 
ment is approved by a special resolution of the company, 
irrespective of any provision contained in the Articles. 
(Sect. 151.) 

(vi) Unless the Bankruptcy Court concerned gives the 
necessary permission, no undischarged bankrupt may act as 
a director or manager of a company. (Sect. 142.) 

(vii) No director or official may be appointed an auditor 
of the company, and, further, no employee of any director 
or official is eligible for that office. (Sect. 133.) 

(d) Vacation of Director's Office. A director's office is usually 
declared to be vacated in the following circumstances— 

(i) Bankruptcy. 

(ii) Death. 

(iii) Continued absence. 

(iv) Resignation (by special authority in the Articles). 

(v) Removal from office by special resolution. 

The Articles of a company must contain the necessary 
authority before a director can be removed from office by 
special resolution, and if no such authority exists, the com¬ 
pany must proceed to give itself the necessary power by 
amending its Articles accordingly. 

WINDING UP OF A COMPANY. 

A company incorporated under the Companies Act of 1929 
may be wound up in any one of three ways— 

(a) Compulsorily—by the Court. 

(b) Voluntarily—by itself. 

(c) Voluntarily—but under supervision of the Court. 

Whichever way a company is wound up, a liquidator (one 

or more) is appointed to administer the property of the com¬ 
pany. It is his duty, first, to use the assets at his disposal 
to pay off the creditors of the company in their proper order, 
and then to distribute the remainder among the shareholders 
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according to their respective rights. Subject to sect. 198, a 
Committee of Inspection may be appointed to assist the liqui¬ 
dator, and this committee is given power by sect. 199 to fix 
the amount of the liquidator’s remuneration. It may also 
sanction any continuance of the directors’ powers—these 
normally ceasing as soon as a liquidator is appointed. Should 
the nature of the company’s business be such as to need 
expert supervision, a special manager may be appointed by 
the Court on application by the official receiver when acting 
as liquidator. (Sect. 209.) 

METHODS OF WINDING UP. 

(а) Compulsory Winding up by the Court. By sect. 163 the 
High Court has jurisdiction to wind up any company registered 
in England, but where the capital of a company paid-up or 
credited paid-up does not exceed £10,000, the petition for 
winding up may be presented in a County Court. A company 
may be wound up by the Court in the following circumstances- 

(1) If the company has by special resolution resolved that 
the company be wound up by the Court. 

(2) If default is made in filing the statutory report or in 
holding the statutory meeting. 

(3) If the company does not commence its business within 
one year from its incorporation or suspends its business for 
a whole year. 

(4) If the number of members is reduced, in the case of a 
private company, below two, or, in the case of any other 
company, below seven. 

(5) If the company is unable to pay its debts. 

(б) If the Court is of opinion that it is just and equitable 
that the company should be wound up. (Sect. 168.) 

As a general rule, the Court will make a winding up order 
only where such order will obviously benefit the creditors 
generally, and the petition for such an order to be made may 
be presented by any or all of the following— 

(1) The company itself—in pursuance of a special resolution 
passed by the company to that effect. 
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(2) One or more contributories. (A contributory is any 
person liable to contribute to the assets of a company in the 
event of its being wound up and, hence, includes a contributory 
on “ B ” list.) 

(3) A fully paid-up shareholder. 

(4) A creditor or creditors, either actual, contingent, or 
prospective. 

Any clause contained in the Articles of the company which 
seeks to deprive any of the above from presenting a petition 
for winding up is void, but where such a petition is presented, 
the Court, before making the order, may take into considera¬ 
tion the wishes of the other interested parties. 

The compulsory winding up of a company by the Court 
commences from the time when the relative petition is pre¬ 
sented, unless the company shall have already sanctioned, 
by resolution, a voluntary winding up, in which case the 
winding up commences from the date of the passing of the 
relative resolution. In addition, unless the Court, on proof 
of fraud or mistake, thinks fit otherwise to direct, all proceed¬ 
ings taken in the voluntary winding up are deemed to have 
been validly taken. (Sect. 175.) 

(b) Voluntary Winding Up. A company may be wound up 
voluntarily in the following circumstances— 

(1) When the company has passed a resolution in general 
meeting to wind up voluntarily by reason of either 

{a) The expiration of the period fixed by the Articles for 

the duration of the company; or 

(b) The occurrence of a specific event similarly designated 

to determine the existence of the company. 

(2) When the company passes a special resolution to wind 
up voluntarily. 

(3) When the company passes an extraordinary resolution 
" to the effect that it cannot by reason of its liabilities con¬ 
tinue its business, and that it is advisable to wind up.” 
(Sect. 225.) 

A voluntary winding up dates from the time of the passing 
of the necessary resolution (sect. 227), and notice of the latter 
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must be given in the Gazette within seven days (sect. 226). 
Under this method of winding up, the liquidator is usually 
appointed by the company at the time of its passing the 
resolution. 

(c) Winding Up under Supervision of the Court. Any creditor 
or contributory has the right to petition the Court to wind up 
a company, notwithstanding the fact that a voluntary winding- 
up has commenced, but the Court will usually accede to such 
a request only if it is satisfied that the petitioners rights 
are prejudiced by the voluntary winding up (sect. 225). 
Should the Court decide to intervene, all proceedings previously 
taken, in the absence of proof of fraud or mistake, are deemed 
to be validly taken. (Sect. 175.) 

Since a company now has power to alter the provisions of 
its Memorandum for the purpose of including among its ob¬ 
jects a power either to dispose of its whole undertaking or 
to amalgamate with another company or other " body of 
persons ” (sect. 5), it is no longer necessary for winding up 
proceedings to be instituted in order to achieve either of those 
objects, but when a company does go into liquidation, be 
it compulsory, voluntary, or under supervision, it must state 
the fact that it is in liquidation on all its business communica¬ 
tions, and failure to observe this requirement involves “ the 
company and every director, manager, secretary, or other 
officer of the company, and every liquidator of the company, 
and every receiver or manager, who knowingly and wilfully 
authorizes or permits the default/' liable to a fine of £20 
(sect. 280). (For preferential creditors, see Bankruptcy, 
“ Priority of Debts,” page 66.) 

LIQUIDATORS. 

The powers of the liquidator of a company are fairly wide* 
and are controlled by sects. 183-197 and 248 of the Act. The 
powers therein designated are all subject to the control of 
the Court, but whereas some require definite sanction by the 
Court or Committee of Inspection, others may be utilized 
solely at the discretion of the liquidator. Where more than one 
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liquidator is appointed by the Court, the Court will determine 
whether all must act together (sect. i88), but, in the case 
of a voluntary winding up, any one or more may act provided 
the necessary provision is made at the time of their appoint¬ 
ment. If no such provision is made, not less than two may 
act. (Sect. 234 (vi).) 

In the case of a winding up by the Court, all moneys received 
by the liquidator must be paid by him into the Companies 
Liquidation Account at the Bank of England, unless the Board 
of Trade authorize the liquidator to open an account with 
another bank. No person who is a partner or employee of any 
director or official of the company which is being wound up 
is eligible for the appointment of liquidator to that company, 
nor is any corporate body eligible for that office unless 11 acting 
under an appointment made before the third day of August, 
1928 ” (sect. 278). Finally, a liquidator is given power by 
sect. 267 to disclaim, by leave of tiie Court and under certain 
conditions, any property with which he cannot profitably 
deal, despite any unsuccessful steps he may have taken to 
dispose of such property (cf. Trustee in Bankruptcy, page 61). 

General Duties of a Liquidator. 

1. To keep proper minutes of all meetings and proceedings. 

2. To render an account of all receipts and payments to the 
Board of Trade, at least twice a year, when the winding up 
is by Order of Court. 

Discretionary Powers of a Liquidator. 

1. To sell real and personal property and things in action 
of the company. 

2. To execute deeds, etc., including, where necessary, the 
using of the company's seal. 

3. To prove for and receive any debts due in the bankruptcy 
of a contributory of the company. 

4. To deal in any way the company could have dealt with 
bills of exchange and promissory notes. 

5. To raise money on the security of the company’s assets. 



COMPANIES 53 

6. To take out letters of administration to any deceased 
contributory, etc. 

7. To appoint an agent to do any business which the liqui¬ 
dator cannot do himself. 

8. “ To do all such other things as may be necessary for 
winding up the affairs of the company and distributing its 
assets.” (Sect. 191.) 

Sanctioned Powers of a Liquidator. 

1 To bring or defend any action or other legal proceeding 
in the name and on behalf of the company. 

2. To carry on the business of the company for the purpose 
of winding up. 

3. To employ a solicitor or law agent for business of the 
company outside the scope of the liquidator. 

4. To pay any classes of creditors in full. 

5. To make any compromise or arrangement with creditors. 

6. To compromise all calls, debts, and claims. (Sect. 191.) 

COMMITTEE OF INSPECTION. 

The Committee of Inspection referred to in relation to the 
liquidator of a company consists of a number of creditors and 
contributories of the company in such proportion as may 
either be agreed upon among themselves or determined by 
the Court. Its constitution is regulated by sect. 199 of the 
Act, and is as follows— 

1.. It may consist of any number of persons. 

2. It must meet at least once a month. 

3. A majority of members present may act. 

4. Any member may resign by written notice to the 
liquidator. 

5. A member’s office is vacated by his bankruptcy, or 
by absence without leave from five consecutive committee 
meetings. 

6. Any member may be removed by an ordinary resolution 
at a meeting (seven days’ notice) of the class he represents 
(creditors or contributories). 
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7. Vacancies in the committee may be filled by fresh mem¬ 
bers being appointed by meetings (as in (6)) called for that 
purpose. 

8. The continuing members of the committee, if not less 
than two, may act notwithstanding any vacancy in the 
committee. 

DISSOLUTION OF A COMPANY. 

When the affairs of a company are fully wound up, dissolu¬ 
tion takes place as follows— 

{a) Under a Compulsory Winding Up. The Court orders 
that the company be dissolved as from a certain date, and 
the liquidator is responsible, under a penalty of £5 per day 
of default, for reporting the order thus made to the Registrar. 

(b) Under a Voluntary Winding Up. The liquidator must 
call a general meeting of the company by an advertisement 
in the Gazette , and submit an account and explanation of the 
winding up. If these are adopted, a return of the meeting 
must be sent to the Registrar within one week of its date 
under a similar penalty as in (a). On the expiration of three 
months from the date of the registration of this return the 
company is deemed to be dissolved. 

(c) Under a Supervised Winding Up. See (a) above. 

PRIVATE COMPANIES. 

A private company is one which limits the number of its 
members to not less than two or not more than fifty, restricts 
the right to transfer its shares and prohibits any invitation 
to the public to subscribe for shares or debentures. 

Such a company may be limited or unlimited, and, while subject to 
most of the rules governing a public company, is debarred from issuing 
a public prospectus. In addition, no statement need be filed in lieu 
of a prospectus, nor is it necessary to hold the Statutory Meeting or to 
file the Statutory Report, and business may be commenced without 
obtaning the usual certificate of authority. One director may conduct 
the business of the company, a balance-sb et need not be filed with the 
Annual Return, and no minimum subscription is required before an 
allotment of shares is made. 
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BANKRUPTCY 

Bankruptcy proceedings in England are governed by the 
Bankruptcy Act, 1914, as amended by the Act of 1926, and 
under the provisions contained therein, any debtor, with 
certain exceptions, may be adjudicated bankrupt, provided 
that at the time the relative act of bankruptcy was com¬ 
mitted (or suffered) the debtor was actually in England, or 
had a residence or place of business therein, either on his own 
account, or in conjunction with other parties. The act of 
bankruptcy referred to may be any one of those set forth in 
sect. 1 of the Act, which are as follows— 

ACTS OF BANKRUPTCY. 

1. The making of a conveyance or assignment by a debtor 
of his property to a trustee for the benefit of his creditors 
generally. 

2. The making by a debtor of a fraudulent conveyance, 
gift, delivery, or transfer of his property or any part thereof. 

3. The making by a debtor of a conveyance or transfer 
of his property which amounts to a fraudulent preference. 

4. The departing out of England by the debtor, or his con¬ 
tinued absence, either from England or from his usual place 
of residence, or his beginning to “ keep house.” (A shopkeeper 
might be held to be “ keeping house,” were he to withdraw 
from where he is to be normally found by his customers.) 

5. An execution against a debtor’s goods, consequent upon 
his non-payment of a judgment debt, followed by their sale or 
their detention by the Sheriff for 21 days. 

6. Declared inability by the debtor to pay his debts, or 
his presenting of a bankruptcy petition against himself. 

7. Failure by a debtor to obey a formal notice from a 
creditor (within seven days) to satisfy a judgment debt. 

8. The giving of notice by the debtor to any of his creditors 
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that he has suspended, or is about to suspend, payment of 
his debts. 

BANKRUPTCY PETITION. 

A petition to the Court may be presented by the debtor 
himself, or by one or more creditors. When the petition is 
presented by a creditor, the following rules apply— 

1. The creditor’s debt must not be less than £50. 

2. There must be an available act of bankruptcy (i.e. the 
debtor must have committed or suffered one of the eight acts 
mentioned above within three months of the date of the 
petition). 

As soon as the petition has been presented to the Court, 
a copy thereof is served on the debtor together with a notice 
stating at what time the Court proposes to “ hear the petition,” 
and the debtor may, if he so desires, attend the hearing for 
the purpose of denying the whole or part of the debt alleged 
by the petitioner. In such a case, provided the debtor fur¬ 
nishes satisfactory security to the Court in respect of the al¬ 
leged true debt, together with costs, the Court may order 
a stay of proceedings for such time as is necessary for a “ trial 
of the question relating to the debt,” but, although proceed¬ 
ings may be thus stayed, the Court has the power to make 
a receiving order on the petition of another creditor and 
dismiss, at its discretion, the previous petition. 

If the Court is satisfied with the petition as presented, and 
no counter petition affecting the debt is lodged by the debtor, 
a receiving order will be made against the latter. The effect 
of this Receiving Order neither constitutes the debtor a bankrupt , 
nor does it deprive him of his property —it vests the control 
of his property in the Official Receiver, who, thereafter, acts 
as a temporary trustee for the creditors generally. 

DUTIES OF THE OFFICIAL RECEIVER. 

The Official Receiver has complete control of the property 
of the debtor, and, subsequent to his appointment, no creditor 
has any remedy against the property or person of the debtor 
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in respect of any debt provable in the bankruptcy, but the 
power of a secured creditor to realize or deal with his security 
remains unaffected. It is important to remember, however, 
that should a secured creditor have knowledge of an act of 
bankruptcy, the security in his possession cannot be safely 
returned against payment of the debt. 

The chief duties of the Official Receiver are as follows— 

(a) He must investigate the conduct of the debtor and make 
a report thereon to the Court. 

(b) He must manage the debtor’s property and business, 
having strict regard to the interests of the creditors. 

(c) He must advertise— 

(i) The date of the Receiving Order. 

(ii) The date of the lirst meeting of creditors. 

(iii) The date of the debtor's public examination. 

( d) He must summon and preside at the first meeting of 
the creditors and report to them any proposal suggested by 
the debtor with regard to a settlement of his affairs. 

Within seven days of the making of the Receiving Order 
(if made on the debtor’s petition—three days) the debtor 
must furnish the Official Receiver with a sworn statement of 
his affairs, including a detailed account of all assets and 
liabilities. If the nature of the debtor’s estate or the interests 
of the creditors require it, the Official Receiver may appoint 
a special manager to act until a trustee in bankruptcy is ap¬ 
pointed. This special manager can be invested with any of 
the ppwers normally possessed by the Official Receiver, and 
his remuneration will usually be fixed by the creditor- at their 
first meeting. Should the Receiving Order be subsequently 
rescinded, the special manager is entitled to his remunera¬ 
tion and expenses up to the time of such rescission taking 
place. 

PROCEDURE SUBSEQUENT TO RECEIVING ORDER. 

{a) Creditors’ Meeting. As soon as convenient, but within 
14 days of the making of the Receiving Order, a general 
meeting of the creditors must be held under the chairmanship 
5—(6179) 
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of the Official Receiver, and this meeting must be attended 
by the debtor, unless he is precluded by sickness or other 
sufficient reason. Any composition or scheme of arrangement 
offered by the debtor will then be considered, together with 
such matters as appertain to the general mode of dealing 
with the assets available. 

(b) Public Examination. In almost every case, once a Re¬ 
ceiving Order is made against a debtor, his public examination 
is inevitable, and he will only be excused this ordeal, even 
if a composition or scheme has been accepted by his creditors 
in very special circumstances by permission of the Court. 
The date of the public examination is fixed by the Court at 
the time the Receiving Order is made, and any creditor who 
has tendered a proof in the bankruptcy may attend and 
question the debtor with regard to his affairs. The Official 
Receiver must also attend, but, should a trustee in bankruptcy 
have been appointed by the creditors by the time the examina¬ 
tion is held, the attendance of the trustee is optional. Par¬ 
ticulars of the proceedings, if taken down and signed by the 
debtor, may be used subsequently in evidence against him. 

(c) Composition or Scheme of Arrangement. On conclusion 
of the debtor's public examination, the Court may hear an 
application by the Official Receiver to approve an accepted 
scheme or composition, and any creditor who has “ proved ” 
may appear in opposition even if he originally voted in favour 
of its adoption. No proposal can take effect without the assent 
of the Court, and, in using the wide discretion permitted to 
it in this matter, the latter would have regard to the benefit 
of the creditors as a whole. If the debtor has been guilty 
of any criminal act, the Court is precluded from consenting 
to any composition or scheme, but, in other cases, the Court 
will usually require any composition to ensure at least 5s. 
in the £1. Although the Court may give its consent to an 
approved scheme or composition it still retains power in 
certain circumstances under sect. 16 (16), to “ adjudge the 
debtor bankrupt and annul the composition or scheme, but 
without prejudice to the validity of any sale, disposition, or 



BANKRUPTCY 


59 


payment duly made, or thing duly done, under or in pursu¬ 
ance of the composition or scheme.” In addition, any such 
approved proposal will release the debtor only from debts 
provable in the bankruptcy. 

ADJUDICATION OF BANKRUPTCY. 

The Court will proceed to adjudge a debtor bankrupt in 
the following circumstances— 

(i) If the debtor is guilty of a criminal act. 

(ii) If the debtor fails to submit the required statement 
of his affairs. (Sect. 14.) 

(iii) Subsequent to a composition or scheme being accepted, 
where default occurs or fraud is proved. (Sect. 16 (16).) 

(iv) When the creditors resolve at their first meeting that 
the debtor be made a bankrupt. 

(v) When the creditors pass no resolution. 

(vi) When the creditors do not meet. 

(vii) When a composition or scheme is not approved within 
14 days of the close of the debtor’s public examination. 

As soon as adjudication takes place, the property of the 
bankrupt immediately becomes divisible among his creditors 
and is vested in a trustee. Where the creditors so desire, a 
Committee of Inspection may be appointed to superintend 
the trustee under the rules laid down in sect. 20 of the Act. 
The date of the bankruptcy relates back to the date of the 
first " available act of bankruptcy.” 

TRUSTEE IN BANKRUPTCY. 

Since, by sect. 19 of the Act, a trustee in bankruptcy must 
be appointed as soon as adjudication has taken place, the 
Board of Trade will proceed to appoint a trustee if the cred¬ 
itors do not appoint one within four weeks, but it is always 
open to the creditors to appoint their own trustee, and, pro¬ 
vided he is duly approved, he will then take over the duties 
of the existing trustee. Except in so far as the Act provides, 
the Official Receiver may not be appointed trustee, but every 
other person so appointed “ shall give security in manner 



6o 


BANKING FOR ADVANCED STUDENTS 


prescribed to the satisfaction of the Board of Trade/ 1 and 
the appointment takes effect as from the date on which the 
Board of Trade certifies that it has been duly made. 

Powers and Duties of the Trustee. A trustee in bankruptcy 
must have regard to the wishes of the general body of creditors 
or of the Committee of Inspection, in his administration of 
the bankrupt’s estate. (Sect. 79.) It is his duty to summon 
meetings of the creditors for this purpose, either in pursuance 
of directions given by the creditors at the time of his appoint¬ 
ment, or at the request of a creditor or body of creditors 
representing one-sixth of the total value of all the creditors, 
in the latter case on deposit of a sum of money sufficient to 
cover the cost of the meeting. By sect. 85, he is also required 
to furnish any creditor who has the concurrence of a similarly 
qualified body of creditors, with a statement of accounts under 
similar conditions. 

In addition co the control exercised by the creditors over 
the actions of the trustee, the Board of Trade takes 11 cogniz¬ 
ance of the conduct of trustees,” and should any creditor 
lodge a complaint as to the conduct of the trustee with the 
Board, the trustee may be required to answer an inquiry 
instituted by them, and to submit to an investigation of all 
his " books and vouchers.” (Sect. 81.) 

Subject to the control mentioned above, the trustee is per¬ 
mitted to use his own discretion in the management and 
distribution of the bankrupt’s property (sect. 79 (4)), and 
he also has the right to apply to the Court for guidance on 
any particular matter which may arise. As far as legal actions 
are concerned, the trustee has discretionary power to take 
action for the recovery of debts due to the bankrupt, or to 
defend like actions against him, but it is important to note 
that purely personal actions do not concern the trustee. His 
chief duties are as follows— 

1. To realize the property of the bankrupt. 

2. To collect all moneys due to the bankrupt. 

3. To pay all moneys into the Bankruptcy Estates Account 
kept by the Board of Trade with the Bank of England, unless 



BANKRUPTCY 


61 


the Board sanction the opening and conducting, by the trustee, 
of an account with a local bank. (Sect. 89.) 

4. To pay all preferential creditors. 

5. To pay all other creditors pro rata. 

6. To keep proper minutes of all meetings of creditors. 
(Sect. 86.) 

7. To render a statement to the Board of Trade, at least 
once a year, of all proceedings taken under the bankruptcy. 
(Sect. 87.) 

8. To keep proper accounts of all receipts and payments. 

9. To submit a statement of his accounts to the Board of 
Trade twice yearly (or as they may direct) in prescribed form 
and duly verified by statutory declaration. 

10. To exercise, where necessary, his power of disclaiming 
onerous property (see below). 

Disclaimer of Onerous Property. Subject to sect. 54 of the 
Act, the trustee may, within twelve months of his appoint¬ 
ment (or such extended periods as the Court may allow), dis¬ 
claim any of the following effects and assets of a bankrupt— 

(i) Land of any tenure burdened with onerous covenants. 

(ii) Stocks or shares in a company. 

(iii) Unprofitable contracts. 

(iv) Property which is unsaleable by reason of onerous 
covenants relating thereto, either as to acts, or to payment 
of money. 

The disclaimer operates as from its date, but it discharges 
the trustee from all personal liability in respect of the assets 
concerned from the time they were vested in hirr It does 
not affect the rights and liabilities of any other pei son except 
so far as is necessary to release the bankrupt, his estate, and 
the trustee from liability. Any party injured by a disclaimer 
becomes a creditor of the bankrupt to the extent of such 
injury, the amount of which constitutes a debt provable in 
the bankruptcy. Right of disclaimer is lost if the trustee 
omits to give notice of his decision within twenty-eight days 
(or such extended period as the Court may allow) after his 
receipt of a written application from an interested party. 
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Leave of Court is generally necessary before a trustee can 
disclaim a lease, and where, consequent upon the “ release, 
removal, resignation, or death of a trustee/' the Official 
Receiver acts as such, the latter then has a similar right of 
disclaimer for a period of twelve months, dating from either 
the time when he commenced to act or from when he first 
became “ aware of the existence of such property, whichever 
period may last expire." 

Vacation of Trustee's Office. The trustee usually continues 
in control until the proceedings under the bankruptcy are 
concluded, but his office may be vacated in the following 
instances— 

1. By resignation. 

2. By removal, consequent upon 

(а) A resolution to that effect passed by the creditors 

at a meeting specially convened for that purpose; or 

(б) The action of the Board of Trade on grounds of 

negligence or misconduct. 

3. By release, consequent upon an order of the Board of 
Trade. 

4. By the making of a receiving order against him. 

Should a trustee be removed from office by the Board of 

Trade on the grounds of misconduct, and the creditors signify, 
by resolution, their non-approval of the Board's action, an 
appeal against such action may be made to the High Court 
either by the creditors or by the trustee. 

CONTROL OVER THE DEBTOR. 

The debtor, on being adjudicated bankrupt, is expected to 
assist the trustee in all reasonable ways in the realization 
of his property and its subsequent distribution among his 
creditors. Wilful failure to perform any duties thus imposed 
upon him constitutes contempt of court, and, in the following 
circumstances, the Court has power to order his arrest, to¬ 
gether with the seizure of " any books, papers, money, and 
goods in his possession." (Sect. 23.)— 

1. If he absconds, or appears to be about to do so, 
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after a bankruptcy notice has been issued or petition pre¬ 
sented. 

2. If he appears to be about to remove his goods to avoid 
their seizure by the Official Receiver or trustee. 

3. If he has concealed or is about to conceal or destroy 
any of his goods, documents, or books. 

4. If he removes any goods above the value of £5, without 
leave of the Official Receiver or trustee. 

5. " If, without good cause shown, he fails to attend any 
examination ordered by the Court.'' 

DISTRIBUTION OF PROPERTY. 

The property of a bankrupt comprises divisible and non- 
divisible assets which may be enumerated as follows— 

(a) Non-divisible Assets. 

(1) Property in respect of which the bankrupt is merely 
the trustee. 

(2) The tools of his trade, together with the necessary 
wearing apparel and bedding of himself, his wife, and 
children to a total inclusive value of £20. 

(b) Divisible Assets. 

(1) “ All such property as may belong to or be vested in 
the bankrupt at the commencement of the bankruptcy, or 
may be acquired by or devolve on him before his discharge.'' 

(2) “ The capacity to exercise and to take proceedings 
for exercising all such powers in or over or in respect of 
property as might have been exercised by the t inkrupt for 
his own benefit at the commencement of his bankruptcy 
or before his discharge, except the right of nomination to 
a vacant ecclesiastical benefice." 

(3) "All goods being, ac the commencement of the bank¬ 
ruptcy, in the possession, order, or disposition of the bank¬ 
rupt, in his trade or business, by the consent and permission 
of the true owner, under such circumstances that he is the 
reputed owner thereof." (Sect. 38.) 
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As far as the divisible assets are concerned, the first and third 
types are most important. The former does not include re¬ 
muneration for personal labour, provided the total amount 
thereby acquired does not exceed the reasonable requirements 
of the bankrupt and his family, but, should the total amount 
received include, in addition, the profits (or part of the profits) 
of a business, these may be claimed by the trustee. The latter 
type—“ goods in reputed ownership/' calls for some further 
explanation. In order that reputed ownership may be estab¬ 
lished, the following circumstances must be present— 

1. The bankrupt must be in possession of such goods in 
his trade or business— not privately . 

2. There must be sole possession—not joint possession. 

3. An actual real owner must exist. 

4. Consent of the real owner to the reputed owner's posses¬ 
sion must itself be real . 

The doctrine of reputed ownership may be upset by the 
customs of a particular trade, so long as such customs are 
generally known. Ringwood, in his Principles of Bankruptcy , 
puts the matter very clearly. He says: “ If, for instance, the 
bankrupt is a general warehouseman, no person would have 
a right to say that goods were in his reputed ownership be¬ 
cause they were in his warehouse, for it is notorious that gen¬ 
eral warehousemen keep the goods of other people as well 
as their own in their warehouses—and the custom of hotel- 
keepers to hire furniture is so well known as to exclude the 
operation of the reputed ownership section." 

SECURED CREDITORS. 

Any creditor of a bankrupt who holds security of any kind 
covering his debt (such security being the property of the 
bankrupt) is known as a secured creditor , and has four courses 
open to him in dealing with it. He may 

(a) Realize the security and prove in the bankruptcy for 
the balance due from the bankrupt after deducting the value 
of the realization. 

(b) Surrender the security and prove for the whole debt. 
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(c) Rely on the security and not prove in the bank¬ 
ruptcy. 

(d) Value his security and prove for the balance. 

So far as the last course (d) is concerned, the trustee has 
the right either to redeem the security at the value assessed 
by the creditor, or, if he is dissatisfied with such valuation, 
to require a sale of the security in agreement with the creditor 
or upon such terms as the Court may impose. On the other 
hand, the creditor may be permitted to amend his valuation 
if a bona fide mistake has been made, or if the value of the 
security has altered subsequent to his proof in th^ bankruptcy. 
In any case, the power of a trustee to exercise his right of 
redemption is lost unless used within six months of the receipt 
of a written notice by a creditor seeking his decision. 

EFFECT OF ANTECEDENT TRANSACTIONS. 

Any execution issued against a debtor, or any attachment 
of a debt by a creditor, is void against the trustee unless 
completed before the date of the receiving order and before 
the creditor receives notice of the presentation of a petition, 
or of the commission of any available act of bankruptcy. 
Settlements made before and in consideration of marriage, 
or in favour of a bona fide purchaser for value, are not affected, 
but all other settlements and payments of money (excluding 
life assurance premiums) are void in the following circum¬ 
stances— 

1. If made within two years of the date of the bankruptcy. 

2. If made within ten years of the date of the bankruptcy, 
unless the interested parties can show that at the t : me of such 
payment or transfer the bankrupt was able to pay his debts 
without the aid of the assets concerned. 

FRAUDULENT PREFERENCE. 

This is a particular kind of antecedent transaction, and 
consists of a debtor deliberately preferring one creditor to 
another by liquidating or securing the latter's debt. Con¬ 
tinual and effective pressure by a creditor, thereby resulting 
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in the debtor paying the whole or a portion of the debt he 
owes, will not be sufficient to establish fraudulent preference, 
but where such preference does occur, and the debtor is 
adjudicated bankrupt on a petition presented within three 
months, the trustee can recover the money or security from 
the creditor concerned. Bona fide transactions, however, 
undertaken without notice of an available act of bank¬ 
ruptcy and before the date of the receiving order, are valid, 
such as— 

(a) Any payment by the bankrupt to any of his creditors. 

( b ) Any payment or delivery to the bankrupt. 

(c) Any conveyance or assignment by the bankrupt for 
valuable consideration. 

(d) Any contract, dealing, or transaction, by or with the 
bankrupt for valuable consideration. (Sect. 45.) 

PRIORITY OF DEBTS. 

In paying out the assets of the bankrupt to the creditors 
“ pro rata ” the trustee must have regard to the priority of 
certain preferred creditors as follows— 

1. All local rates at the date of the Receiving Order due 
and payable within the previous twelve months. 

2. All assessed taxes of one year's assessment up to the 
5th April preceding the date of the Receiving Order. 

3. All wages or salary of any clerk or servant for a period 
not exceeding four months previous to the Receiving Order 
(max. £50). 

4. All wages of any workman, etc., for a period not exceed¬ 
ing two months previous to the Receiving Order (max. £25). 

5. All compensation accrued before the date of the Receiv¬ 
ing Order in respect of any workman. 

6. All National Insurance contributions for the four months 
immediately preceding the Receiving Order. 

These debts must be paid in full before any payment is 
made to the remaining creditors, and where the assets are 
insufficient to make such payment in full, they must all be 
reduced proportionally. 
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TERMINATION OF BANKRUPTCY. 

Bankruptcy proceedings may terminate in one of two 
ways— 

(а) By the bankruptcy being annulled. 

(б) By the bankrupt receiving his discharge. 

(a) Bankruptcy Annulled. The Court may proceed to annul 
its adjudication in the following circumstances— 

(1) When a composition or scheme of arrangement is 
accepted by the creditors subsequent to adjudication taking 
place, and such composition or scheme is approved by the 
Court. (Sect. 21.) 

(2) When the Court decides that a debtor should not 
have been made bankrupt. 

(3) When the Court is satisfied that the bankrupt’s debts 
have been paid in full. 

All acts completed and payments made by either the Official 
Receiver, or trustee, or any other person duly authorized by 
either of them, are valid notwithstanding the subsequent 
making of the annulment order. 

(b) Discharge of a Bankrupt. A bankrupt may apply to 
the Court for his discharge at any time after adjudication 
has taken place, but the application will not be considered, 
as a rule, until the Public Examination is concluded. At the 
hearing of an application for discharge, the Court will take 
into consideration a report of the Official Receiver as to the 
conduct and affairs of the bankrupt, and also have regard 
to the particular circumstances enumerated in sect. 26 of the 
Act. Provided the bankrupt has not been guilty of a felony 
or misdemeanour (in which cases a discharge will be granted 
only in very special circumstances), the Court may— 

(1) Grant a discharge. 

(2) Refuse a discharge. 

(3) Suspend a discharge at its discretion. 

(4) Suspend a discharge until a dividend of not less than 
10s. in the £ has been paid; or 

(5) Grant a discharge subject to judgment being entered 
against the bankrupt for the whole or part of the balance 
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unpaid—such balance to be satisfied out of future earnings 
or acquired property. 

In the last case, the bankrupt is required to abide by such 
conditions as the Court thinks fit to impose, and, so long as 
he does so, execution on the judgment is withheld. 

DISCHARGED BANKRUPT. 

(а) Debts Outstanding. The order of discharge releases the 
bankrupt from all debts provable in the bankruptcy. Other 
debts still remain, and, in particular, the following— 

(1) All Crown debts, unless the Treasury consents in 
writing to a release therefrom. 

(2) All debts incurred by fraud or fraudulent breach of 
trust to which the bankrupt was a party. 

(3) Liability under a judgment against the bankrupt for 
seduction, or under an affiliation order, or as co-respondent 
in a matrimonial cause, unless the Court otherwise decides. 

(б) Disqualifications. A discharged bankrupt is subject to 
a continuance of the following disqualifications of his adjudica¬ 
tion, unless the Court certifies that his bankruptcy was caused 
by misfortune and not misconduct— 

(1) Sitting or voting in the House of Lords. 

(2) Being elected, sitting or voting in the House of 
Commons. 

(3) Being appointed or acting as a Justice of the Peace. 

(4) Being elected or holding office as mayor, alderman, 
councillor, or member of any board of a local authority 
(including a county council). 

These disqualifications operate for five years from the date 
of the order of discharge, but, where an adjudication has been 
annulled, they cease to have effect. 

Finally, it should be noted that by sect. 142 of the Companies 
Act of 1929, an undischarged bankrupt is precluded from 
acting as a director of a company or from taking any part 
in its management, unless the Court gives the necessary per¬ 
mission for him so to do. 
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DEEDS OF ARRANGEMENT 

A Deed of Arrangement is essentially a private arrangement 
made between a debtor and his creditors, and is in no way a 
composition or scheme entered into under the bankruptcy 
laws. It is subject to its own rules as laid down by the Deeds 
of Arrangement Act, 1914, and although it is in itself an act 
of bankruptcy, when made in respect of creditors generally, 
bankruptcy proceedings will only result should a dissatisfied 
creditor, whose debt is not less than £50 (or a combination 
of creditors for a similar total amount), refuse to accept the 
deed of arrangement and present a petition in bankruptcy 
within three months of the execution of the deed. 

A deed of arrangement may be under hand or under seal, 
and may be made by a debtor for the benefit of his creditors 
generally, or for the benefit of any three or more. In the 
latter instance the instrument will function as a deed of 
arrangement only, provided the debtor is insolvent at the time 
of its execution, and the provisions of the Act, except in so 
far as sects. 13, 19, 20, and 21 are concerned, apply only to 
deeds of arrangement made for the benefit of a debtor's 
creditors generally. 

TYPES OF DEEDS OF ARRANGEMENT. 

(а) An assignment of property. 

(б) A deed of or agreement for a composition. 

(c) A deed of inspectorship entered into for the purpose 
of carrying on or winding up a business. 

(d) A letter of licence authorizing the debtor or any other 
person to manage, carry on, realize, or dispose of a business 
with a view to the payment of debts. 

(e) Any agreement or instrument entered into for the pur¬ 
pose of carrying on or winding up the debtor’s business, or 
authorizing the debtor or any other person to manage, carry 
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on, realize, or dispose of the debtor's business with a view 
to the payment of his debts. 

Of these, the last three would have effect in circumstances 
where the creditors obtain control, either wholly, or in part, 
over the property or business of the debtor. 

Every deed of arrangement usually provides for the appoint¬ 
ment of a trustee whose duty it is to act on behalf of the 
creditors, and in considering the use of such a deed as an 
alternative to the institution of bankruptcy proceedings, the 
following points should be noted— 

[a) Advantages. 

(i) Bankruptcy proceedings—public, slow, expensive— 
are avoided. 

(ii) On completion, the debtor does not suffer disqualifi¬ 
cation from certain acts and appointments as he would 
under the bankruptcy laws. 

(iii) Expenses are nominal—hence, divisible assets are 
greater. 

(iv) Any hurried realization of assets, with its consequent 
loss, is avoided. 

(b) Disadvantages. 

(i) Since the execution of the deed is an act of bankruptcy, 
any creditor for a debt of £50 or more who refuses to assent, 
in the case of a deed being made for the benefit of the credi¬ 
tors generally, can use it as the available act of bankruptcy 
necessary to support a petition, provided he takes such 
action within three months of the execution of the deed. 
But should a creditor receive notice from the trustee of the 
execution of the deed, then, unless the deed becomes void, 
that creditor has only one month in which to use it in 
support of a petition in bankruptcy. (Sect. 24 (i).) In the 
case of a deed made for a selected number of creditors, 
an ignored creditor of similar standing would have the 
same remedy. 

(ii) There are no penalties for concealment of assets on 
the part of the debtor. 
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(iii) There is an absence of punishment for offences of 

a criminal nature. 

AVOIDANCE OF A DEED OF ARRANGEMENT. 

Unless the undermentioned statutory conditions are com¬ 
plied with, a deed of arrangement is void— 

1. It must be registered with the Registrar of Bills of Sale 
(Central Office, Supreme Court) within seven days of the first 
execution thereof. Should such execution take place out of 
England, then, provided it is posted within a week, the seven 
days commence to run from the time it arrives in England. 

2. If made for the benefit of creditors generally, it must 
be assented to by a majority in number and value within 
21 days after its registration, unless the High Court or the 
local Bankruptcy Court extend that period. For the purpose 
of calculating the majority referred to, secured creditors count 
only in respect of the balance remaining due to them when the 
value of their respective securities has been deducted, and 
creditors whose debts do not exceed £10 count in value but 
not in number. 

3. The assent of a creditor may be indicated by either 

(a) his signing the deed; or 

(b) his sending to the trustee a letter of assent with his 

signature thereto duly witnessed. 

4. A statutory declaration must be filed with the Registrar 
by the trustee, within 28 days after registration, that proper 
assent has been given by the requisite number of creditors, 
and this declaration is conclusive evidence in favour of a 
purchaser for value under the deed. (The time period may 
be extended by either of the Courts previously mentioned.) 

The Registrar is required to keep a register containing pre¬ 
cise details of every deed of arrangement registered with him, 
and where any omission or misstatement has inadvertently 
been made in such a deed, the Court may, at its discretion, 
either extend the time allowed for registration, or order the 
necessary amendment to be made. Should the period of regis¬ 
tration expire on a Sunday, registration will be valid if made 
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on the next following day on which the Registrar’s office is 
open. The register may be searched and extracts taken by 
any person on payment of a fee of is. 

DUTIES OF THE TRUSTEE (under a Deed of Arrangement). 

1. The trustee must give security, in the manner prescribed, 
to the registrar of the Bankruptcy Court in the district con¬ 
cerned to the extent of a sum equal to the estimated assets, 
unless the majority in number and value of the creditors agree 
to the contrary. In that case, the trustee must make and 
file with the registrar the necessary statutory declaration to 
that effect. Should the trustee fail to comply with these 
provisions, the Court may either declare the deed of arrange¬ 
ment to be void or may appoint a fresh trustee. 

2. The trustee must bank all moneys received under the 
deed of arrangement “ to an account to be opened in the name 
of the debtor's estate.” (Sect, n (4).) 

3. The trustee must submit an account of his receipts and 
payments, when required, to the Board of Trade " in the 
prescribed form and verified in the prescribed manner.” 
(Sect. 13 (1).) Any creditor (and the debtor himself) may 
inspect this account on payment of the usual fee, and failure 
on the part of a trustee to transmit such a statement on 
request makes him liable to a fine of £5 per day of default. 

4. The trustee must send to every creditor who has assented 
to the deed of arrangement, a statement of his (the trustee's) 
accounts at the end of six months from the date of registra¬ 
tion, and thereafter, a similar statement must be sent at the 
end of each subsequent six months until the debtor's estate 
is finally wound up. 

5. The trustee must give notice to each creditor and to 
the Registrar of Bills of Sale should the deed of arrangement 
become void “ for any reason other than that, being for the 
benefit of creditors generally, it has no+ been registered within 
the time allowed for the purpose by this Act,” and failure 
to comply with this provision makes the trustee liable to a 
fine of £20. (Sect. 20.) 
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6. Where bankruptcy avoids a deed of arrangement, the 
trustee under the deed is entitled to his expenses, and these 
must be paid to him by the trustee in bankruptcy as a first 
charge on the debtor's estate. 

Finally, provided that not less than two years have elapsed 
from the date of registration of a deed of arrangement, any 
creditor, the debtor, or the trustee under the deed, may make 
application to the Court to have all undistributed moneys 
remaining in the hands of the trustee paid into Court, and, 
where a deed of arrangement is void, either by reason of 
non-assent or by incorrect registration, any payments made 
by the trustee under the deed are not recoverable by a sub 
sequent trustee in bankruptcy, provided that the former 
trustee can prove that “ at the time of such dealings or pay¬ 
ments he did not know and had no reason to suspect, that the 
deed was void ” (Sect. 19 (1).) 


*-( 6 * 79 ) 



PART II 

PRACTICAL BANKING 


CHAPTER VII 

BANKERS AND THEIR CUSTOMERS 

During the past ten years, many amalgamations have been 
effected in the banking world, and this linking-up process, 
combined with certain other changes of a more or less impor¬ 
tant nature, has had the effect of consolidating the system 
as a whole, particularly in so far as the British Empire is 
concerned. As a result of this evolution, British banking has 
now, roughly, four separate and distinct aspects, each relating 
to a primary function performed by a particular kind of bank, 
although each of the four types of banks thus concerned may 
undertake one or more of the other functions in addition to 
that comprising its main business. 

TYPES OF BANKS. 1 

1. Central banks. 

2. Deposit banks. 

3. Merchant banks. 

4. Exchange and Colonial banks. 

The difference which subsists between the first two types— 
the central bank and the deposit bank—is fundamental, and, 
although a central bank may undertake to some degree, and 
as a secondary object, one or more of the functions performed 
by any of the other three, none of the latter can perform any 
of the special functions of a central bank. In considering 
banking as a whole, therefore, the arbitrary line is drawn be¬ 
tween central and deposit banking, and the merchant banks 
together with the exchange and colonial banks are really two 
particular types of deposit banks, the primary object of each 
1 Excluding those banks conducting a purely Savings Bank business. 
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being the financing of trade by means of acceptances. The 
merchant banks confine their dealings almost entirely to 
foreign countries, and it is left to the exchange and colonial 
banks to provide similar facilities within the Empire. 

As far as this textbook is concerned, the bank considered 
in the following pages is the deposit bank , and it is there¬ 
fore necessary to draw the immediate attention of the reader 
to an important and fundamental change which has taken 
place in regard to deposit banking in this country in recent 
years. 

Time was when the issuing of bank notes was the distin¬ 
guishing characteristic of a banking business, but the relega¬ 
tion of the majority of such note issues to a central bank— 
the Bank of England—has effectively effaced the original hall¬ 
mark of the banking profession, and, as will presently be shown, 
the “ current account ” now serves to distinguish the banker 
proper from his financial contemporaries. 

THE DEPOSIT BANK. 

The deposit banking system enables small and unproductive 
sums of money in many places to be centralized and combined 
for use in other directions, and, to this extent, the deposit 
banks act as distributors of credit, and thus lubricate the 
wheels of industry. The origin of the deposit bank in England 
dates from the time when the London goldsmiths undertook 
the care of money and gave the owners of that money receipts 
or " notes ” for the various amounts entrusted to them. 
This practice proved remunerative, since the gold so held 
could be lent at interest elsewhere, and rapidly grew to such 
an extent that, notwithstanding the occurrence of several 
financial crises culminating in Government intervention (Bank 
Charter Act, 1844), 'the invention of the cheque in relation 
to the current account finally established the practice of what 
is now known as deposit banking. For the successful carrying 
out of this type of banking business, two primary conditions 
are essential. On the one hand, there must exist a body of 
persons who, for a consideration of some sort, are willing to 
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entrust their spare cash to the bank, and, on the other hand, 
there must also exist a second body of persons equally willing 
and ready to receive temporary loans, for which they are 
prepared to pay an agreed rate of interest These rates of 
interest, which are paid and received by a banker, are variable, 
and are fixed from time to time as the net result of the total 
money operations which take place in London in what is 
known as the London Money Market (see page 172). The 
difference between the rates at which a banker will borrow 
and those at which he will lend provides the major part of 
his profit, and hence a movement in either rate is usually 
followed by a similar movement in the other. 

Where money is placed with a banker on current account, 
the consideration given to the customer is not usually a pay¬ 
ment of interest, but consists of a right to receive it back on 
demand and to have such payment made either to himself 
or to such other person as he may properly direct. 

DEFINITION OF A BANKER. 

The Bills of Exchange Act, 1882, in defining a banker, 
says no more than that “ Banker includes a body of persons, 
whether incorporated or not, who carry on the business of 
banking/* but since the “ business of banking ” is taken gener¬ 
ally to mean deposit banking, the following definition may 
serve to fill the gap left by the Act— 

A banker is a " person or body of persons ” who holds 

money at the disposal of customers to order on demand . 

CHIEF FUNCTIONS OF A BANKER. 

In dealing with the accounts of his customers, a banker 
performs many functions, the chief of which are as follows— 

1. Receives money (collecting agent). 

2. Pays money (paying agent). 

3. Discounts bills. 

4. Lends money. 

5. Issues letters of credit. 
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6. Makes periodical payments. 

7. Collects and transmits money. 

8. Receives valuables for safe custody (bailee). 

9. Acts as attorney, executor, or trustee. 

Of these, probably the first four are the most important, 
and, as far as the receiving and paying agencies are concerned, 
a banker's activities are usually regulated by the provisions 
of the Bills of Exchange Acts, 1882-1906. Provided a banker 
always acts “ in good faith and without negligence," and in 
the ordinary course of business within business hours, he 
usually finds therein adequate protection against liability in 
conducting his customers’ accounts. The functions of ex¬ 
ecutorship and trusteeship have been largely developed by 
the biggest banks, and several of these now possess separ¬ 
ate departments which deal exclusively with that kind of 
business. 

CUSTOMERS OF A BANKER. 

The customers of a banker are of many types, and the 
particular details relative to some of these will be found in 
a later chapter (see page 130), but without regard to their 
separate characters, there exists an implied contract common 
to all in regard to their respective accounts. 

In the first place, various law cases from time to time have 
definitely established that a person becomes a customer of 
a banker when the latter opens in that person’s favour the 
usual type of account opened in favour of customers in his 
business as a banker (i.e. a current or deposit account). The 
question whether a person becomes a customer by t ae opening 
of any other sort of account, such as a loan account, is unlikely 
to arise as such accounts, except in rare circumstances, are 
opened only for persons who are already customers. Casual 
business undertaken for a stranger, such as the collection of 
a cheque, is not business on behalf of a customer, despite 
the use of an " exchange form," or the crediting of the pro¬ 
ceeds to a “ sundry persons account " before the cash is paid 
over to the person accommodated. Once a current or deposit 
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account is opened in favour of an applicant, however, that 
applicant becomes a customer and, as such, is a customer 
of the whole bank and not merely of the branch at which the 
account is held. Hence, another branch of the same bank 
which collects a cheque for that customer, obtains the full 
protection afforded by the Bills of Exchange Acts, 1882-1906, 
in respect of the transaction. 

Secondly, in dealing with a customer’s current account, 
there is the implied contract already referred to, namely, that 
the banker will pay all cheques drawn on the bank by his 
customer, provided the following rules are observed— 

1. The customer maintains sufficient balance to meet the 
cheques so drawn. 

2. The cheques are drawn in a proper manner. 

3. No technical irregularities exist in the cheque when 
presented for payment. 

4. No legal bar to such payment exists. 

It should be noted that this implied contract between the 
banker and his customer in relation to the payment of cheques 
does not extend to bills accepted payable at the bank. Unless 
definite arrangements have been made by the customer for 
such bills to be paid and debited to his account, the banker is 
not bound to take and pay them when presented, even if 
they are duly in order and the balance on the account is suffi¬ 
cient to meet them. Indeed, a banker would be most unwise 
to undertake any such payment without having a definite 
understanding with his customer in regard to the liability 
he might incur in paying a bill under a forged endorsement. 
There is no provision in the Bills of Exchange Acts, 1882-1906, 
which affords protection to a banker who pays a bill of ex¬ 
change under a forged endorsement, except such as is provided 
by sect. 60 of the Act of 1882, which refers only to cheques . 
On the other hand, if a banker does elect to pay a bill thus 
accepted, then he is entitled to debit the customer’s account 
with the amount of the bill, and may return subsequent 
cheques presented for payment if the resulting balance is 
insufficient to meet them. 
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CLOSING AN ACCOUNT. 

A customer of a banker continues in that capacity until 
either— 

(a) He withdraws his balance and intimates to the banker 
that he wishes his account to be closed; or 

(i b) He is requested by the banker to close his account 
and thereupon withdraws his balance. 

Where a customer refuses to comply with his banker's 
request to close his account, the banker should inform him 
that no further credits will be received, and should then con¬ 
tinue to honour the customer's cheques until the balance is 
exhausted. The sending of a cheque for the balance by the 
banker to the customer should be avoided, as it is doubtful 
whether the banker could safely dishonour cheques subse¬ 
quently issued to that amount. When an account is closed, 
the banker should make every endeavour, so far as lies within 
his power, to ensure that all unused cheques are returned 
to him. Apart from the possibility of subsequent fraud, the 
use by a customer of a cheque printed for use in drawing on 
bank A, for drawing on his account with bank B, although 
valid if properly altered, is a nuisance in practice and, if 
continued, should be vigorously discouraged. 
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BANKING DOCUMENTS, ARTICLES, AND EFFECTS 

In addition to cheques and bills of exchange, several other 
types of documents, negotiable and otherwise, pass through 
a banker's hands in the ordinary course of his business. Of 
these the following are the most important— 

BANKER'S PAYMENT. 

A banker's payment consists of a special type of draft 
payable through one of the recognized clearings, and is in¬ 
tended for use only between banks in settling amounts due 
to each other. An example of its use is provided when the 
walks clerk of a clearing bank presents a cheque drawn on 
a non-clearing bank at the office of that bank for payment. 
If the cheque so presented is in order, payment is made to 
the representative of the presenting bank by means of a 
document, similar to that depicted on the opposite page. 

The document is a banker's payment. The signatories on 
the left-hand side are those of the non-clearing bank for the 
debit of whose account payment is to be made by its clearing 
agents, the Totem Bank, Ltd. The receiving bank (the 
Lombard Bank Ltd.) must discharge the payment by signing 
its name on the right-hand side before presentation for pay¬ 
ment is made, through the town clearing (denoted by the 
letter " T " as with town cheques). No endorsement is re¬ 
quired and, so long as the use of these documents is confined 
to the settlement of inter-bank claims, they are exempt from 
stamp duty. Refusal to pay a banker's payment is practically 
unknown for any reason other than a technical irregularity. 

BANKER’S DRAFT. 

This document consists of a draft drawn by a banker on 
himself payable to order on demand. It must not be issued 
payable to bearer, for as such it would, in effect, be a bank 
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note, the issue of which is restricted by the Bank Charter 
Act of 1844 to banks of issue, and the alteration of a banker's 
draft from order to bearer is forbidden by sect. 31 of the Stamp 
Act, 1853. 

Further, since the drawer and drawee of such a draft are 
one and the same, these documents are not cheques within 
the meaning of sects. 3 (i) and 73 of the Bills of Exchange 
Act, 1882, and for this reason cannot be validly crossed. 

In dealing with a banker's draft no protection is afforded 
to either the collecting or the paying banker under the above- 
mentioned Act, but the holder of such a draft is entitled, 
under the provisions laid down in sect. 5 (ii) of that Act, to 
regard it as a promissory note made by the banker. (Capital 
and Counties Bank , Ltd . v. Gordon , 1903 A.C. 240.) 

Issue of a Banker's Draft. A draft of this type is usually 
issued to a customer either on receipt of a written request 
from him to that effect and authorizing the relative debit to 
be made to his account (2d. stamp), or simply on tender of 
his personal cheque, payable to the bank, for the amount 
required. This sum is then transferred from the customer's 
account to the special account kept by the bank for that pur¬ 
pose, and a draft is issued drawn on the bank and made pay¬ 
able either to the customer's order or to the order of some 
party named by him. The great advantage of a banker's 
draft lies in the fact that, since it is almost unknown for a 
bank to refuse payment of one of its own drafts for any reason 
other than an incomplete or irregular discharge, a banker's 
draft is as good as cash and its use avoids some of the risks 
attaching to the possession of a similar amount of coin or 
bank notes. 

Payment of a Banker's Draft. Since a crossing has no legal 
effect in respect of a banker's draft, payment can be demanded 
across the counter, and a banker is not entitled to refuse such 
a request unless either the draft is incomplete or the circum¬ 
stances are such as to put him upon inquiry. Should a banker's 
draft be paid under a forged endorsement the paying banker 
may be protected under sect. 19 of the Stamp Act, 1853, 
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which is as follows: '‘Any draft or order upon a banker for 
a sum of money payable to order on demand which shall, when 
presented for payment, purport to be endorsed by the person 
to whom the same shall be drawn payable shall be a sufficient 
authority to such banker to pay the amount of such draft 
or order to the bearer thereof, and it shall not be incumbent 
upon such banker to prove that such endorsement or any 
subsequent endorsement was made by or under the authority 
or direction of the person to whom the said draft or order 
was or is made payable either by the drawer or any endorser 
thereof/* 

Stopping Payment of a Banker’s Draft. As previously men¬ 
tioned, bankers’ drafts are rarely refused payment, and only 
in exceptional circumstances will a banker register a stop 
against one of his own drafts at the request of the customer 
for whom it has been issued. If the position of the parties 
concerned has altered, they must settle the matter between 
themselves; non-payment of the draft can usually only be 
effected by the customer returning it for cancellation. 

Lost Banker’s Draft. If a banker receives notice of the theft 
or loss of a draft issued by him, payment may safely be refused 
should the draft be subsequently presented for payment, since 
the notice will have put the bank upon inquiry and the draft 
will be irregular in that either the endorsement will be lacking 
or forged. But where such endorsement has been regularly 
effected prior to the happening of either of the contingencies 
referred to, the banker would be liable on the instrument to 
a holder in due course. Where such a draft is los!- or stolen, 
an indemnity is usually required before a duplicate will be 
issued, and this precaution becomes essential when the dis¬ 
charge of the instrument is complete at the time of the loss 
or theft taking place. 

BANKER’S CHEQUES. 

Drafts drawn by one bank upon another bank, such as those 
drawn by a clearing bank upon its account with the Bank of 
England or by a non-clearing bank upon its account with its 
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clearing agent, are not bankers' drafts, though sometimes 
loosely so called. Provided they are in cheque form, they are 
simply cheques in the same sense as are those drawn by the 
customers of the bank concerned, and as such are subject to 
the provisions of the Bills of Exchange Act, 1882. Unless 
drawn by the Bank of England or the Bank of Ireland, such 
cheques require the usual 2d. stamp. 

BANK NOTES. 

A bank note is a promissory note made and issued by a 
bank, payable on demand. The bank notes at present in 
circulation in the British Isles consist of those issued by the 
Bank of England under the Bank Charter Act of 1844, as 
amended by the Currency and Bank Notes Act of 1928, to¬ 
gether with others issued by certain Scotch and Irish Banks 
under their relative Acts of 1845, and by the Irish Free State 
Currency Commission under the relative Act of 1927. 

Bank of England Notes. These are issued by the Issue 
Department of the Bank of England for amounts of 10s., £1, 
£ 5 , £io, £20, £50, £100, £200, £500, and £1,000. Notes of the 
smallest denominations (£1 and 10s.) are legal tender for the 
payment of any amount anywhere in Great Britain and 
Northern Ireland, and constitute a valid payment of wages 
“ notwithstanding anything in sect. 8 of the Truck Act, 1831 ” 
(sect. 1 (5), Currency and Bank Notes Act, 1928). The larger 
denominations are legal tender for any amount anywhere in 
England and Wales except by the Bank of England or its 
branches. An account relating to the issue of its notes is 
published each week by the Bank, and the following example, 
shown on page 85, is taken from The Times of 23rd August, 
1929, and shows the position at the close of business on the 
preceding day. 

It will be observed that the cover held by the Bank against 
the total note issue of nearly £397 millions consisted of roughly 
two-thirds securities and one-third gold coin and bullion. 
The securities so held are known as the “fiduciary issue," 
and the amount thereof is fixed at £260 millions by sect. 2 (i) 
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of the Currency and Bank Notes Act, 1928. Of this amount, 
the item “ Government Debt ” is a book debt and represents 
the amount owing by the British Government to the Bank 
in 1844 at the time the Bank Charter Act was passed. The 
two items " Other Government Securities ” and “ Other 
Securities ” consist of certain selected investments by the 
Bank which have been appropriated to the account mainly 1 
under sect. 3 (i) of the 1928 Act, and among these silver coin 
may be included " to an amount not exceeding £5,500,000.” 
(Sect. 3 (ii), Act 1928.) 

Issue Department 

£ 

Government Debt . 11,015,100 

Other Government 

Securities . . 235,429,936 

Other Securities . 8,712,172 

Silver Coin . . 4,842,792 

Amount of Fidu¬ 
ciary Issue . 260,000,000 
Gold Coin and Bul¬ 
lion . . . 136,959,972 


£ 396 , 959,972 


Should the Bank at any time intimate to H.M. Treasury 
that it is desirable either to decrease or increase the fiduciary 
issue, the Treasury has power under sects. 2 and 8 respectively 
to authorize the proposed alteration, but it should be noted 
that, in the case of an increase being made, such alteration 
requires renewal after operating for six months and cannot 
be so extended for a period exceeding two year. in all with¬ 
out Parliamentary sanction. Moreover, “ any minute of the 
Treasury authorizing an increase of the fiduciary note issue 
under this section shall be laid forthwith before both Houses of 
Parliament.” (Sect. 8 (iii).) The Bank of England is exempt 
from stamp duty in respect of its note issue.] (Sect. 6 (iii).) 

Lost or Stolen Bank of England Notes. If a Bank of Eng¬ 
land note for £5 or upwards is stolen or lost, the owner may 
1 Pre-amalgamation fiduciary issue = £19$ millions. 


Notes Issued— 

In Circulation . 365,443,495 
In Banking De¬ 
partment . . 31,516,477 


£ 396 , 959,972 
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register a stop against it by making proper application at 
the Bank (fee, 2s. 6d.), but it should be clearly understood 
that such action on the part of the issuers of the note is under¬ 
taken entirely with a view to assisting the course of justice 
and is not in any way, either directly or indirectly, to be re¬ 
garded as a refusal of payment in respect of the bank note 
concerned. 

Scotch Bank Notes. Notes for £1 and upwards are issued 
by certain Scotch banks, and each of these issues is regulated 
by the imposition of a fiduciary issue under the Scotch Bank 
Act of 1845. Any issue in excess of the limit so imposed 
was required by that Act to be entirely covered by gold coin 
or bullion, but the Currency and Bank Notes Act, 1928, pro¬ 
vides that such cover may consist, either wholly or in part, 
of Bank of England Notes. 

The following table shows the average circulation of the 
Scotch bank note issues during the four weeks ended 24th 
August, 1929— 


Name of Bank 

Circulation 

Fiduciary 

Issue 

Bank of Scotland. .... 

£ 

3.035.121 

£ 

396,852 

British Linen Bank 

2,643,949 

438,024 

Clydesdale Bank, Ltd. . 

2 , 543 , 04 ° 

274,321 

Commercial Bank of Scotland, Ltd. 

3,242,4 77 

374,88° 

National Bank of Scotland, Ltd. . 

2,482,970 

297,024 

North of Scotland Bank, Ltd. 

2,012,846 

224,452 

Royal Bank of Scotland 

2,802,589 

216,451 

Union Bank of Scotland, Ltd. 

2,467,526 

454,346 

Total. 

21,230,518 

2,676,350 

Minimum cover .... 


18,554,168 


^21,230,518 

^21,230,518 

1 


Irish Bank Notes. The present circulation of Irish bank 
notes depends almost entirely upon the Currency Act (Irish 
Free State), 1927, and the Bankers (Northern Ireland) Act, 
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Previous to these enactments bank notes had been issued 
by certain Irish banks under powers conferred upon them by 
the Bankers (Ireland) Act, 1845, but such notes were not legal 
tender, except in so far as Bank of Ireland notes were con¬ 
cerned, when tendered in payment of revenue duties. The 
following table, taken from the Bankers* Magazine for Decem¬ 
ber, 1927, shows the extent of the average Irish bank note 
circulation during the four weeks ended 22nd October, 1927— 


Name of Bank 

Average 

Circulation 

Fiduciary 

Issue 


£ 

£ 

Bank of Ireland ..... 

5 , 936,125 

3,738,428 

Provincial Bank of Ireland . 

1,802,585 

927,667 

Belfast Banking Co. .... 

941,658 

281,611 

Northern Banking Co. .... 

1,464,450 

243 , 44 ° 

Ulster Bank ..... 

1,685,549 j 

311.079 

National Bank ..... 

2 , 914.954 

852,269 

Total. 

14 . 745,321 

6,354,494 

Minimum cover .... 


8,390,827 

' 

£14,745,321 

£14,745,321 

1 


The cover necessary in respect of the excess note issue 
largely consisted of British currency notes (which, by the 
Currency and Bank Notes Act of 1914, 1 almost entirely 
replaced gold for circulation purposes), but the Currency and 
Bank Notes Act of 1928 provided that such cover, which the 
Act Of 1845 had originally required to be not less than 75 per 
cent in gold coin or bullion, might, so far as Northern Ireland 
was concerned, forthwith consist of Bank of Englaud notes. 

Soon after the constitution of the Irish Free State, however, 
a commission was appointed under Dr. Parker Willis, an 
American expert on banking and currency, to consider whether 
any changes should be made in regard to currency matters 
by reason of the political separation of the greater part of 
Ireland from the United Kingdom. So far as the question 

1 Emergency War Legislation—repealed by Currency and Bank 
Notes Act, 1928. 
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of note issue and circulation was concerned, the results of that 
committee’s deliberations are to be found in the Currency 
Act (I.F.S.), 1927, which became law on the 20th August of 
that year, and fully effective on the 6th May, 1929. 

This Act made considerable modifications, so far as Southern 
Ireland was concerned, in a number of Bank, Coinage, and 
Stamp Acts previously passed by the Imperial Parliament— 
its earliest incidence being the repeal of the whole of the 
Bankers Composition (Ireland) Act of 1828—and, in order to 
provide for the continued proportionate issue of notes in 
Northern Ireland by those banks which were also subject to 
the Irish Free State enactment of 1927, the advent of the 
statutory authority for the amalgamation of the currency and 
Bank of England note issues provided a suitable opportunity 
for the passing of the Bankers (Northern Ireland) Act, 1928. 
The object of this Act was the regulation, so far as Northern 
Ireland was concerned, of the ancient rights of note issue 
which those Irish banks with branches in that part of the 
country would still retain despite the Free State’s enactment 
of 1927. 

The operation of these Acts of 1927 and 1928 has resulted 
in the following conditions prevailing in southern and northern 
Ireland respectively in regard to their relative currency 
systems— 

(a) Irish Free State. A consolidated bank note issue is now 
in operation, supported by an extensive circulation of legal 
tender notes (i.e. currency notes). The consolidated bank notes 
are intended to replace the individual note issues of the Irish 
banks of issue under the Act of 1845, and the general effect 
of this issue of bank notes by the Currency Commission has 
been to remove the ancient rights of issue by those banks 
and to substitute new issue privileges applicable to all Irish 
banks operating within the Free State. The total amount of 
consolidated bank notes so issued is fixed provisionally at 
£6 millions, but this amount is subject to periodical revision 
by the Commission. Eight banks at present share the right 
of note issue, and each of these has its own name inscribed 
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upon those notes which it is responsible for putting into 
circulation. 

The amount of each bank's separate circulation of con¬ 
solidated notes is definitely fixed by the third schedule of 
the Currency Act of 1927, and Irish banks no longer possess 
the right to increase their fiduciary issue against an equal 
deposit of gold or Bank of England notes so far as their 
operations within the Free State are concerned. 

The following table, taken from the Bankers’ Magazine for 
October, 1929, shows the authorized quota for each of the 
eight banks under the new Act, together with the daily average 
amount of consolidated bank notes outstanding during the 
four weeks ended 24th August, 1929— 


Name of Bank 

Authorized 

Quota 

Daily Average 
Outstanding 

Bank of Ireland .... 
Hibernian Bank, Ltd. 

National Bank, Ltd. 

Northern Banking Co., Ltd. . 
Munster and Leinster Bank, Ltd. 
Provincial Bank of Ireland, Ltd. 
Royal Bank of Ireland, Ltd. . 

Ulster Bank, Ltd. .... 

1 

1,760,000 

439,000 

1,365.000 

243,000 

852,000 

649,000 

273,000 

419,000 

£ 

880,000 

439,000 

682.500 

121.500 
852,000 

324.500 

272,964 

209.500 

Total ..... 

^6,000,000 

£ 3 . 7 8i *964 


i 


In‘addition to the consolidated bank notes, the Currency 
Commission also issues legal tender notes into which " he bank 
notes are convertible on demand, and these “ currency notes ” 
must be issued on demand and at par to any person who 
tenders British legal tender. They are likewise redeemable 
in Dublin in Irish gold coins or in any form of money at the 
time legal tender in Great Britain or, if the presenter so agrees, 
by a draft on London. Payment of legal tender notes may 
be obtained in England at the London Agency of the Currency 
Commission (The Bank of England). 

The following statement issued by the Currency Commission 
7— (6179) 
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shows the amount of legal tender notes outstanding on 24th 
August, 1929— 


LEGAL TENDER NOTE FUND 



A. Issue Account 



Outstanding as at end of pre- 

I Redeemed during week ended 24th 


vious week- 

- £ s.d. £ s. d. 

August, 1929— £ s.d. £ 

s. d. 

10s. notes 

698,104 10 - 

10s. notes 

16,850 10 - 


£1 notes 

1,965,744 - - 

£1 notes 

39,540 - - 


£5 notes 

1,819,710 — 

£5 notes 

3.645 - ~ 


£10 notes 

780,850 - - 

£10 notes 

8,900- 


£20 notes 

20,700 — 

£20 notes 

20- 


£50 notes 

17,750 - - 

£50 notes 

2,650- 


£100 notes 

17,300 - - 

£100 notes 

3,600- 



5,320,158 10 - | 


75,205 

10 - 

Issued during week ended 24th 

Outstanding 

as at 24th 


August, 1929— £ s. d. 

August, 1929— £ s. d. 


1 os. notes 

14,025 10 - 

1 os. notes 

695,279 10 - 


£1 notes 

52,562 - - 

£1 notes 

1,978,766 — 


£5 notes 

34,505 - - 

£5 notes 

1,850,570- 


£10 notes 

12,010 — 

£10 notes 

783,960 — 


£20 notes 

Nil 

£20 notes 

20,680 — 


£50 notes 

3,000- 

£50 notes 

18,100 — 


£100 notes 

4,500 - - 

£100 notes 

18,200 — 



120,602 10 - 


5 . 365,555 

10 - 


£5,440,761 - - 


£5,440,761 

- 


B. Balance Sheet 




Liabilities 1 


Assets 


Not A s outstanding as at 24th £ s . d. 


£ 

s. d. 

August, 1929 . . 5 , 365,555 10 - 

| (a) Gold bullion . Nil 



£5,365,555 10 


the time being legal ten¬ 
der in Saorstat Kireann 
for unlimited amounts . Nil 

(c) Money in any form which 

is for the time being 
legal tender in Great 
Britain for unlimited 
amounts . . 31,625 10 - 

(d) British Government secur¬ 

ities maturing within 
twelve months . . 5,191,518 15 - 

(1 1 ) Sterling balances on cur¬ 
rent or deposit account 
at the London Agency 
or any Bank in Great 
Britain or Northern 
Ireland . . . 142,4x1 5 - 


£ 5 , 365,555 xo - 


(b) Northern Ireland. So far as Northern Ireland is con¬ 
cerned, those Irish banks operating in that area which were 
empowered to issue notes under +he Act of 1845 still retain 
that privilege as amended by the Currency and Bank Notes 
Act of 1928, but so far as the extent of their respective fiduci¬ 
ary issues are concerned, considerable modification has been 
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effected by the Bankers (Northern Ireland) Act, 1928. The 
total fiduciary issue of Irish banks operating in Northern 
Ireland is now fixed at £1,634,000, and is divided among six 
banks as follows— 


Bank of Ireland 

410,000 

Provincial Bank of Ireland, Ltd. 

220,000 

National Bank, Ltd. 

. 120,000 

Belfast Banking Co., Ltd. 

. 350,000 

Ulster Bank, Ltd. . 

290,000 

Northern Banking Co., Ltd. 

. 244,000 

Total .... 

.^1,634,000 


The fiduciary issue permitted above is additional to any 
issue of consolidated notes to which any of the above banks 
are entitled by reason of branches operating within the con¬ 
fines of the Free State, and it should be noted that these banks 
still retain the right to exceed their respective fiduciary issues 
against an equal deposit of gold or Bank of England notes 
so far as Northern Ireland is concerned. The only effect the 
Bankers (Northern Ireland) Act, 1928, has upon this con¬ 
tingency is that such cover must not be held at a branch 
of the bank which is situated outside the United Kingdom. 

A similar prohibition is also made by sect. 2 of the same 
Act to that enjoined by the Irish Free State Currency Act 
of 1927, regarding the issue of notes other than those par¬ 
ticularly authorized to be issued in Northern Ireland. Such 
unauthorized issues may take place only under Treasury 
licence. 

The table on page 92, taken from the Bankers ' Magazine 
for October, 1929, shows the average circulation of bank 
notes in Northern Ireland for the four weeks ended Saturday, 
24th August, 1929. 

It will be observed that the authorized circulation of these 
banks at present exceeds the amount of the fiduciary issue 
prescribed by the Bankers (Northern Ireland) Act, 1928, by 
nearly £2,800,000, and this excess is occasioned by the in¬ 
creased amounts approved by the Treasury under sect. 1 (i) 
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of that Act in respect of the Bank of Ireland, the Provincial 
Bank of Ireland, Ltd., and the National Bank, Ltd. 


Name of Bank 

Author¬ 

ized 

Circulation 

£5 Notes 
and 

upwards 

Notes 
under £5 

Total 


£ 

£ 

£ 

£ 

Bank of Ireland 
Provincial Bank of 

2,410,145 

1,492,920 

94L503 

2,434.423 

Ireland, Ltd.. 

Belfast Banking Co., 

634*908 

417*525 

285,924 

703*449 

Ltd. . 

350,000 

636,078 

208,809 

844,887 

Northern Bank, Ltd.. 

244,000 

843,641 

540,300 

1,383,941 

Ulster Bank, Ltd. 

290,000 

861,383 

35L4M 

1,212,797 

National Bank, Ltd. . 

504*645 

763,188 

246,142 

1,009,330 

Total 

£4.433.698 

£5.014.735 

£2.574.092 

£7.588.827 


Finder of a Lost Bank Note. The bona fide finder of a lost 
bank note has the best title to it, except as against the true 
owner, and this rule also holds good, even if the note be found 
in the public part of private premises, such as the customers' 
side of a bank or shop counter (Bridges v. Hawkesworth, 1851, 
21 L.J.Q.B.). Further, should the finder negotiate the note, 
a transferee, taking for value and without notice of the loss, 
has an absolute title even as against the true owner. 

Foreign Bank Notes. The practice in this country is to 
treat these as foreign bills payable on demand. They are 
exempt from British stamp duty. 

Statutes of Limitations. These do not apply to bank notes. 

BANK POST BILL. 

A bank post bill is a bill drawn by the Bank of England 
on itself at seven days' sight for an amount of £10 or upwards, 
and does not take the customary three days' grace. Bills of a 
similar kind are also drawn by certain duly licenced Irish banks 
in the form of drafts to order on their London correspondents. 
These Irish bank post bills are usually drawn for amounts of 
£5 and upwards, and take the usual three days' grace before 
becoming due for payment. 

Bank post bills were created in order to enable travellers 
to dispense with the necessity of carrying large sums of money 
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in times when highway robberies were of frequent occurrence, 
but, except in so far as they offer a means of creating short 
bank credit, there would appear to be little justification for 
their continued existence at the present day. 

BEARER BONDS. 

A bearer bond is a document under seal wherein the issuer 
promises to repay to the bearer thereof, at a stipulated time 
and subject to certain conditions, the nominal value of the 
bond. Should payment eventually fall due on a Sunday or 
bank holiday, the bond is then payable on the next succeeding 
business day. 

Each bearer bond usually has attached to it a sheet of 
interest coupons, these being detached periodically and pre¬ 
sented for payment to the issuers of the bond or, more fre¬ 
quently, to their bankers, in respect of the interest due for 
the period concerned upon the nominal amount of the bond. 
Bearer bonds are fully negotiable, thus passing by delivery 
only, and the transferee of a bearer bond acquires a good title 
to it provided he takes it in good faith, for value and without 
notice of any defect in the title of his immediate transferor. 
It should also be noted that a bearer bond falls within the 
definition of a marketable security as laid down by sect. 122 
of the Stamp Act, 1891—" a security of such a description 
as to be capable of being sold in any stock market in the 
United Kingdom.” 

Drawn Bonds. In some cases the issuers of bearer bonds 
arrange for a certain proportion of their total is< tie to be 
14 drawn ” for payment at stipulated intervals. After a 
" drawing ” has taken place, the numbers of the drawn bonds 
are circulated both privately and in the Press in order that 
the holders thereof may forthwith present their bonds for 
payment. Should the holder of such a bond continue to 
present the interest coupons for payment instead of the bond 
itself, the issuers are entitled to pay the coupons, not as 
interest, but as instalment repayments of the capital sum. 
Although a banker with whom bonds are deposited for safe 
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custody and collection of interest coupons usually endeavours 
to protect his customer by keeping a constant watch on the 
numbers of all drawings, there is no obligation on his part 
to do so unless he has a definite agreement with his customer 
to that effect. 

CASH ORDER. 

A cash order is a draft drawn by a wholesaler upon a 
retailer, payable on demand. Unless accepted payable at a 
bank, it is a most undesirable document from a banker's point 
of view, since it virtually forces him to assume the role of 
debt collector, presentation having to be made to the drawee 
thereof in order to obtain payment. The order requires a 
2d. stamp, irrespective of its amount, and if a cheque is ten¬ 
dered in payment, it is usually the practice to attach the 
cheque to the order (as with a bill of exchange) and clear both 
documents together. No statutory protection is afforded as 
regards negotiation, collection, or payment of a cash order. 

CONDITIONAL ORDERS TO PAY. 

Certain documents, while possessing some of the attributes 
of cheques, are debarred from functioning as such, chiefly by 
reason of their non-conformity with sect. 3 of the Bills of 
Exchange Act in that some sort of condition is imposed before 
payment can be obtained. As a general rule, these documents 
are of two kinds; in one the condition of payment is definitely 
expressed as operating between drawer and banker, and usually 
takes the form of instructing the banker to make payment only 
after an attached receipt has been " duly signed and dated ”; 
in the other, no actual condition of payment is expressed, but 
a notification is printed at the foot of the document inform¬ 
ing the payee that he must complete the receipt attached. 

1. Order with a Condition of Payment Addressed to the Bank. 
This is the most straightforward type of conditional order 
to pay. It is not a cheque since the direct condition of signing 
a receipt is imposed before payment will be made, and the 
decision of the Court of Appeal in the Gordon'case places 
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such a document outside the pale of negotiability, whether 
drawn to order or to bearer. In addition, the fact that a 
definite receipt has to be given by the payee to the paying 
banker seems also to preclude transferability, for, as Sir John 
Paget points out, " the incongruous result would accrue that 
the bank would be paying to B money which A had already 
acknowledged to have been paid to him in accordance with 
the order.” ( Law of Banking, page 147.) 

In dealing with this type of draft, which, not being a cheque, 
is ordinarily outside the provisions of the Bills of Exchange 
Act, 1882, a banker obtains only the very meagre protection 
provided by sect. 17 of the Revenue Act, which extends the 
provisions of the crossed cheques sections of the Bills of Ex¬ 
change Act to cover “ any document issued by a customer 
of any banker and intended to enable any person or body 
corporate to obtain payment from such banker of the sum 
mentioned in such document, and shall so extend as if the 
said document were a cheque. Provided that nothing in this 
Act contained shall he deemed to render any such document a 
negotiable instrument .” 

The last sentence makes it perfectly clear that, whereas a 
conditional order to pay may be validly crossed, the bankers 
dealing with it retain the extended protection of sects. 76-82 
of the Bills of Exchange Act only so long as they are dealing 
on behalf of the actual payee of the order. Unfortunately, 
the use of this type of document has become too popular for 
the banks to make any serious attempt to discountenance 
its continuance, and, hence, most banks require 4 *ome form 
of indemnity when a customer proposes using conditional 
orders to pay instead of cheques. This protection, however, 
is often unsatisfactory in that, while providing no protection 
for the collecting bank, it may prove equally non-effective 
in protecting the paying bank, should the customer giving 
it happen to be a company or other corporate body without 
power to give such an indemnity. 

2. Order with a Form of Receipt at the Foot (or Back). This 
type of document usually consists of an ordinary cheque form 
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with a receipt either at the foot or on the back, and, since 
no condition of payment is expressed, these documents are 
considered as being cheques within the meaning of the Bills 
of Exchange Act (Roberts v. Marsh , 1915, 1 K.B. 42). Where 
such cheques are drawn to order, an endorsement as well as 
a signature to the receipt is necessary if the banker is to retain 
the protection afforded by sects. 60, 80, and 82 of the Act 
(Q.B.P. 82), despite any intimation to the contrary appearing 
on the cheque. As far as the receipt is concerned, failure to 
affix and cancel a 2d. stamp, if the amount is £2 or upwards, 
is an offence under the Stamp Act, and it is reasonable to 
assume that the acceptance of such a document in discharge 
of a debt, being entirely voluntary (since a cheque is not 
legal tender), implies concurrence with the conditions attach¬ 
ing to the document, namely, the proper completion of the 
receipt thereon. 

3. Form of Receipt. Another type of document of the con¬ 
ditional order class consists of a mere form of receipt upon 
the completion of which the bank named thereon will pay the 
amount thereof to the holder. A receipt stamp must be 
affixed for amounts of £2 and upwards, and should the sig¬ 
nature of the drawer of the receipt appear on it, such that it is, 
in fact, an order for payment, additional stamping as a cheque 
is necessary. It is extremely doubtful whether a banker has 
any protection at all in dealing with these documents, and, 
hence, special arrangements must be made with the customer, 
so that the banker may be placed in the same position as he 
would be were the usual statutory protection available. 

COUPONS. 

Coupons are the interest vouchers attached to bearer secur¬ 
ities and entitle the holder to the payment of a fixed amount 
of interest on a stipulated date. Provided coupons are issued 
with the security in respect of which the interest payments 
are to be made, the former do not require to be stamped, but, 
in other cases, such as when issued with a scrip certificate 
(see page 106), each coupon must bear a 2d. stamp. Coupons 
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are generally made payable at the bankers of the issuing 
authority, and most banks require them to be lodged for 
payment at least three days before their due date. When the 
due date falls on a Sunday or bank holiday, payment is made 
on the next succeeding business day. 

Lost Coupons. The holder of a coupon who loses it has no 
power to stop its payment by the paying bank. On notifica¬ 
tion of such a loss, however, the latter would probably record 
the fact and, should the coupon subsequently be presented 
for payment, refer the matter to its customer. But, unless 
the paying banker receives a definite order not to pay from 
the issuers of the coupon, he must ultimately pay it when 
presented and in order. 

DEPOSIT RECEIPT. 

When money is placed on deposit with a bank, as distin¬ 
guished from being credited to a customer’s account, the bank 
may either open a deposit account in the name of the customer 
(similar to the type of account obtainable at the G.P.O.), or 
he may issue to the depositor a document known as a deposit 
receipt. This consists of a written acknowledgment to the 
effect that he has received and is holding " on deposit ” a 
certain sum of money on behalf of the depositor, subject to 
certain conditions. 

A deposit receipt is neither negotiable nor transferable, 
and the case of Wood v. The Clydesdale Bank , Ltd. (1913), 
definitely laid down the rule that a banker is not entitled 
to assume that a person other than the named depositor who 
is in possession of a properly discharged deposit receipt has 
a good title to it. In practice, a deposit receipt will not usually 
be paid over the counter to a third party without definite 
authority from the depositor, combined with some further 
safeguard, such as a specimen signature, by which the banker 
can satisfy himself that payment is being made to the right 
party. On the other hand, a deposit receipt has been held 
to be a good subject of donatio mortis causa —a gift in antici¬ 
pation of death—and, in any case, the debt of which the receipt 
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is a memorandum may be assigned in the usual way, provided 
due notice is given in writing to the banker concerned. 

Repayment of Deposit. If the deposit receipt merely ack¬ 
nowledges the receipt of the sum mentioned therein and 
nothing more, its return cannot be demanded by the banker 
when the deposit is repaid, but most receipts either definitely 
make the return of the receipt a condition of repayment, or 
are so constituted as to require an acknowledgment by the 
depositor of the return of his deposit, such as— 

(а) A Form of Discharge {on Front or Back), This must 
be duly completed by the depositor before repayment, and, 
if for £2 or over, must bear a 2d. stamp. 

(б) A Cheque Form on the Back. A similar completion and 
stamp is again necessary, but it is extremely doubtful whether 
this particular form of discharge invests the completed receipt 
with the negotiability or transferability of a cheque. Sir John 
Paget, in his Law of Banking (Third Edition), considers the 
" legal significance and effect of such documents open to 
argument ** (page 107), and suggests that the two difficulties 
in the way of their being treated as good negotiable cheques 
arise from the considerations as to whether, in the first place, 
they are for a sum certain and, in the second place, whether 
such sum is payable out of a particular fund. 

So far as these two considerations are concerned, it would 
appear from Sir John's argument that, in so far as no specific 
sum is mentioned in the cheque form, the amount of repay¬ 
ment must, of necessity, be that of the total deposit repre¬ 
sented by the receipt, and this amounts to an order for payment 
out of a particular fund. In this case, the document cannot 
be considered a cheque under sect. 3, sub-sect. 3 a of the Bills 
of Exchange Act, 1882. On the other hand, if the cheque is 
completed by the insertion of a definite amount, the mere 
fact that there is a deposit receipt on the other side, even 
of the same amount, does not invalidate the cheque as such, 
for, as Sir John is careful to point out, “ there is no legal 
objection to a cheque being drawn on the back of another 
document/* and he contends that in that case it simply 
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indicates a particular fund, out of which the bank is to reim¬ 
burse itself, and, hence, to that extent is within the section of 
the Act already quoted. Apart from the legal aspect of the 
matter, it is difficult to see how a bank issuing such a docu¬ 
ment could refuse payment of it purely by reason of its being 
dealt with in a manner customary with those documents it 
presumably purports to imitate. 

Lost Deposit Receipt. Since a deposit receipt is not a ne¬ 
gotiable instrument, no person can acquire any rights in respect 
of a lost receipt and, although a banker cannot refuse to repay 
the amount to the depositor, he usually endeavours to obtain 
from the latter some sort of indemnity before making such 
payment. It should be noted, however, that, in so far as 
a deposit receipt is not negotiable, a banker has no right to 
demand such an indemnity. 

Joint Deposit Receipt. Where a deposit receipt is issued in 
more than one name, the discharge of all is required before 
repayment can be made unless authority has been received 
to the contrary. On the death of a joint depositor, repayment 
may safely be made to the survivor on proof of death, provided 
the banker has no knowledge of any trust. 

Deposit Receipt as Security. A deposit receipt may be used 
as security for the account of a third party, provided it has 
been duly discharged by the depositor and is accompanied 
by a memorandum of deposit setting forth the conditions 
under which the lodgment of the receipt is made. When a 
deposit receipt is so lodged with a banker other than the 
issuer thereof, notice of the transaction must be gi r/ en to the 
issuing bank without delay in case the latter should subse¬ 
quently earmark the depositor's balance as security for an 
overdraft on the latter's current account. 

For effect of Garnishee Order , see page 120. 

For effect of Statutes of Limitations , see page 127. 

DIVIDEND WARRANT. 

A dividend warrant is an order for the payment of that 
portion of the profits of a concern which is due to one of its 
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shareholders. It is usually drawn in cheque form except that 
the signature of the payee is required on the face (usually in 
the bottom left-hand corner) instead of an endorsement on 
the back. These documents are brought within the scope of 
the crossed cheque sections of the Bills of Exchange Act, 1882, 
by sect. 95 of that Act, but it should be noted that the further 
protection afforded to a collecting banker under sect. 82 by 
the amending Act of 1906 definitely refers to crossed cheques 
and, therefore, cannot be considered as extending to dividend 
warrants. 

Discharge of a Dividend Warrant. A dividend warrant is 
discharged by the proprietor (payee), signing his or her name 
in the space provided on the face of the warrant. When made 
payable to more than one payee it is a “ well-established 
custom ” to accept the signature of any one in discharge 
thereof (Q.B.P. 985), and no reference need be made by the 
signer to his co-payees. Per procuration signatures should 
be accepted only on receipt of notice to the effect that the 
issuers of the warrant have duly approved of such delegation 
of authority and, where authority has already been given for 
an agent to endorse cheques and bills of exchange on behalf 
of his principal, such authority does not extend to the 
discharge of dividend warrants unless these are expressly 
mentioned in the instrument of the agent's appointment. A 
dividend warrant drawn payable to “ Robinson or bearer ” re¬ 
quires the discharge of Robinson before payment is made and, 
where the drawing is to order and a discharge has been effected 
making the warrant payable to some other party, a proper 
endorsement by that party is necessary to complete the dis¬ 
charge of the instrument. Where a bank pays its own divi¬ 
dend by warrants drawn upon itself these are, in effect, 
banker’s drafts. 

INTEREST WARRANT. 

An interest warrant is an order for the payment of a fixed 
amount of interest in respect of a definite period. Its value 
does not vary with the profits made by the issuers (as in the 
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case of a dividend), but remains constant at the agreed rate 
af interest fixed at the time the relative loan was effected. 
Interest warrants are not within the provisions of the crossed 
cheques sections of the Bills of Exchange Act, but they may 
be validly crossed under sect. 17 of the Revenue Act, 1883, and, 
provided they bear no evidence of negotiation, both collecting 
and paying bankers are afforded the extended protection of 
sects. 76-82 of the former Act. 

Where an interest warrant is drawn payable tc X or bearer, 
the discharge of X is necessary before payment is made, and 
in the case of joint payees it is the practice of bankers to 
require the discharge of all. Interest warrants drawn strictly 
in cheque form are treated as such, but per procuration 
endorsements are not accepted. 

MANDATE. 

This consists of a written authority given by the customer 
of a banker authorizing the banker to accept the signatures 
of certain persons in relation to acts which would normally 
have to be performed by the customer himself, and care must 
be taken to distinguish between a mandate and a power of 
attorney given to a banker (see page 104). A mandate auth¬ 
orizes the banker to accept the acts of a third party; a power 
of attorney authorizes a banker to perform certain acts him¬ 
self, the acts in each case being those which, in the absence 
of either of these arrangements, would have to be carried 
out by the authorizing party. It is very important, from the 
banker's point of view, that he should have exact details of 
the manner in which a customer's account is to be conducted, 
particularly so in the case of certain impersonal accounts, such 
as partnerships, companies, corporations, etc., and, in order 
that no important detail should be overlooked in the giving 
of such a mandate, a special form for that purpose is obtain¬ 
able at most banks. Authority to draw or endorse cheques 
does not automatically extend to the drawing, accepting, or 
endorsing of bills of exchange, or the discharge of dividend 
warrants, nor would any or all of these powers imply authority 
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either to deal with securities lodged for safe custody or to 
pledge securities in respect of an advance. 

ORDERS DRAWN ON LOCAL AUTHORITIES. 

The treasurer of a local authority is required by the Ministry 
of Health to be an individual and not a corporate body 1 (such 
as a banking company), and, hence, as a matter of expediency, 
it is the custom for a bank manager to be appointed to that 
office, and for drafts in disbursement of local funds to be 
drawn on him at the bank. The following is a typical example 
of such a draft— 


THE PUDDLETON URBAN DISTRICT COUNCIL 

No .76429/XY.5. .1 st December , 19.. 

To JOHN DOOTLE BERRY, ESQ., TREASURER, 
at the Blankshire Bank, Ltd., 

Puddleton Branch. 

Pay. John Smith . or Order 

the sum of... .Three pounds nineteen shillings and eightpence . 

* Members of 

Thomas Scott . the 

Cuthbert Vere . Council. 

Countersigned. Simon Round . 

Clerk to the Council. 



Received from the Puddleton Urban District Council, the 
above-named sum in respect of particulars furnished. 

Signature of Payee. John Smith . 

2 d. 

Date.. . $th December, 19. 

This cheque requires endorsement . 

1 Except where the Statute under which such an authority exists 
otherwise provides. 
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It will be observed that this document is referred to as 
a cheque, but, in point of fact, it is not a cheque since it is 
not drawn on a bank but on an individual, and the fact that 
the individual is the manager of a bank does not remedy the 
defect. Hence, neither the provisions of the Bills of Exchange 
Act nor sect. 19 of the Stamp Act apply, and sect. 17 of the 
Revenue Act is equally inoperative since the required relation¬ 
ship of banker and customer is lacking (see sect. 17 quoted 
on page 95). So far as payment of the draft is concerned, 
the full responsibility of any irregularity rests upon the treas¬ 
urer, not upon the bank, and it is therefore usually arranged 
for the former to be indemnified by the drawers, so that he 
is placed in the same position as if he were dealing with an 
ordinary cheque drawn upon the bank. The collecting bank 
has no protection at all in dealing with documents of this 
kind, and would have to rely entirely upon the integrity of 
its customer for the recovery of any moneys credited to him 
by collection under a forged endorsement. It is extremely 
doubtful whether these orders possess negotiability and thus 
convey a holding-in-due-course, but, from their form it is 
quite clear that they are not intended to be transferable. 
(For conduct of the accounts of Local Authorities,see page 148.) 

POSTAL ORDERS AND MONEY ORDERS. 

These documents are not really banking instruments at all, 
but are simply forms of authorization issued by the Post 
Office, by means of which comparatively small sums of money 
may be transmitted with reasonable protection against loss 
or theft. Both kinds of orders are marked 14 Not Negotiable ” 
and, when crossed like a cheque, will be paid only through a 
bank, but it must be clearly understood that this crossing 
is rendered effective only by reason of the Post Office regula¬ 
tions. The provisions of the Bills of Exchange Act do not 
apply, and the only protection afforded to a banker in dealing 
with these documents is that contained in section 25 of the 
Post Office Act, 1908, under which a banker is protected from 
liability in collecting postal orders for the credit of a customer's 
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account. No protection is provided under this Act in respect 
of money orders, and, since it is the usual practice of bankers 
to credit postal orders as well as money orders as cash, the 
value of the protection afforded by sect. 25 in the case of 
postal orders is of little practical value. Further, since the 
Post Office reserves the right at any time to return any P.O. 
or M.O. presented for payment, a banker in dealing with these 
documents always runs a certain amount of risk. 

POWER OF ATTORNEY. 

This consists of a documentary authority empowering a 
person or persons to perform certain acts on behalf of another 
person or persons. The authority of an attorney to sign or 
endorse cheques, bills of exchange, or to make or endorse 
promissory notes is not necessarily to be presumed from the 
fact that the business of his principal is normally concerned 
with those instruments. A banker, therefore, should be care¬ 
ful to see that any power of attorney issued by one of his 
customers and intended to cover any or all of the aforemen¬ 
tioned operations should contain definite provisions to that 
effect. The issue of a power of attorney does not interfere 
with an existing authority already given by the principal con¬ 
cerned unless provided for therein, but the authority of an 
attorney is in all cases cancelled by the death, bankruptcy, 
or " lunacy-so-found ” of his principal. For a general power 
of attorney, a 10s. impressed stamp is required, but in certain 
other types a smaller stamping fee is payable, and those issued 
in respect of transfers of British Government Stocks are 
exempt from stamp duty. (Sect. 30, Finance Act, 1917.) 

PROMISSORY NOTES. 

A promissory note is a specie of the same genus as a bank 
note, both having their origin in the goldsmith's notes or 
receipts, mentioned in Chapter VII (page 75). It consists of an 
undertaking to pay a sum of money at a future time, and is 
defined by sect. 83 (i) of the Bills of Exchange Act as follows— 

A promissory note is an unconditional promise^ in writing made 
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by one person to another signed by the maker, engaging to pay , 
on demand or at a fixed or determinable future time, a sum 
certain in money, to, or to the order of, a specified person or 
to bearer. 

The above .'definition, when compared with that of a bill of 
exchange, immediately reveals the fundamental difference 
existing between these two instruments. In a bill of exchange 
the principal debtor is the acceptor, not the drawer, whereas 
in a promissory note the maker (who, so far as the original 
issue of the instrument is concerned, is comparable to the 
drawer of a bill of exchange) assumes the principal liability 
for his " making ” as soon as the note leaves his possession. 
This fact should make clear to the reader the advantage gained 
by a holder under sect. 5 (2) of the Act in respect of certain 
bills— 

Where in a bill drawer and drawee are the same person, or where 
the drawee is a fictitious person or a person not having capacity 
to contract, the holder may treat the instrument, at his option, 
either as a bill of exchange or as a promissory note. 

In any of the cases mentioned in the above-quoted section, 
treatment of the bill as a promissory note enables the holder 
to take immediate steps to obtain payment from the drawer, 
who, as “ maker/' will incur the principal liability on the 
instrument. 

All inland promissory notes must be drawn on impressed 
paper carrying an ad valorem stamp sufficient to cover the 
amount of the note (see page no), and foreign promissory 
notes also require ad valorem stamping with adhesiv stamps. 

The maker of a promissory note may be one or more per¬ 
sons, and in the latter case liability in respect of the instru¬ 
ment is either joint or joint and several. " Where a note 
runs 1 1 promise to pay/ and is signed by two or more persons, 
it is deemed to be their joint and several note." (Sect. 85 (2).) 

The remaining details in respect of the issue and negotiation 
of these instruments will be found in sects. 86-89 of the Act, 
and the provisions therein contained call for little explanation. 
It should, however, be noted that, whereas the liability of 

8—(6x79) 
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the maker of a promissory note is not fixed until presentment 
for payment has been made (sect. 87 (2)), in the case of a 
bill of exchange accepted generally," presentment for payment 
is not necessary in order to render the acceptor liable.” (Sect. 

52 wo 

SCRIP CERTIFICATE. 

A scrip certificate is the provisional certificate which is 
issued to a person who has agreed to take a bearer bond, 
and has paid the first instalment thereon. The certificate duly 
acknowledges the receipt of the amount paid and provides 
for the acknowledgment of such other instalments as may 
remain to be paid. The document requires a 2d. stamp, and, 
in cases where interest coupons are attached, each of these 
must also bear a 2d. stamp, since exemption from stamp duty 
can be claimed only in respect of interest coupons when the 
same are issued with the security (i.e. the bond) to which 
they refer. 

STANDING ORDER. 

A standing order, also known as a banker's order, is a 
written request addressed by a customer to his banker, re¬ 
quiring the banker to make a payment or a series of payments 
on the customer's behalf. The following is a specimen of a 
standing order— 

To the Lombard Bank, Ltd., 

London, E.C. 2. 

Please pay to the X.Y. Bank, Ltd., for the account of A.B., 
the sum of £3 3s. (three guineas), and thereafter a like sum on 
the 1st of January in each succeeding year until further notice. 

5 /n/. •. ( Signed) Tom Smith . 

The order requires a 2d. stamp irrespective of its amount 
and of whether it authorizes one or more payments to be 
made. 



CHAPTER IX 


STAMP DUTIES 

Many documents are invalid unless certain appropriate 
stamping fees have been paid, and the amounts so payable 
are regulated by the provisions of the Stamp Act, 1891, 
amended by those of certain Finance Acts of subsequent years. 
The following tables show the effect of the stamp laws upon 
most of the documents with which a banker is normally con¬ 
cerned in his business as such— 

TABLE I 

Documents Exempt from Stamp Duty. 

Banker’s payment. 

Bills or notes issued by the Bank of England or the Bank of Ireland. 

Bill of lading in respect of imported goods. 

Certain contracts under hand— 

(a) When the value of the subject-matter is under £ 5 . 

(b) When the contract is concerned with the hire of menials or 
labourers. 

(c) Any agreement for the sale of goods. 

(d) When the contract is between master and seaman in respect of 
wages between ports of Great Britain and Ireland. 

Cheques, drafts, and bills of exchange drawn by Government officials 
on Public Accounts for the disbursement of public moneys. 

Cheques drawn by Friendly Societies registered under the Acts of 
1896 and 1908. 

Cheques drawn by Oddfellows’ Lodges. 

Cheques drawn upon a Territorial Regimental Account, provided 
such account is a Public Account used solely for that purpose. 

Cheques drawn by Trustees in Bankruptcy when acting as such. 

Cheques drawn by local postmasters for official purposes. 

Customer’s order for the transfer of money from his account at one 
bank to his account at another bank. 

Customer’s order to transfer money from his account at one branch 
to his account at another branch. 

Customer’s order to transfer money from current to deposit account 
or vice versa. 

Delivery order. 

Deposit receipt. 

Foreign bank and currency notes. 

Foreign bills drawn and made payable out of the United Kingdom, 
when received for acceptance only. 

Interest coupons, when issued with the security to which they refer. 

IOU. 

Letter authorizing a bank to debit an acceptance to a certain account. 
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Letter between banks effecting a transfer of funds. 

Letter of credit issued in the United Kingdom, authorizing drafts 
to be drawn out of the United Kingdom, payable in the United Kingdom. 
Mandate given by a customer to his banker. 

Notarial Act in respect of a bill of exchange. 

Order to a bank to purchase stocks or shares. 

Order for a cheque book, whether used as a debit or not. 

Order to retire a bill of exchange. 

Share certificate. 

Stock receipt. 

Transfer of Government stocks or funds. 

Treasury Bill. 

Will. 

TABLE II 

Receipts Exempt from Stamp Duty. 

Banker’s receipt to a customer or customer’s agent for funds lodged 
for the credit of such customer’s account. 

Receipt in respect of a bill of exchange or promissory note for 
collection. 

Receipt in respect of pay, pension, or salary. 

Receipts for taxes or other moneys paid to the State. 

Receipts on a duly stamped Letter of Allotment. 

Receipts on a duly stamped Scrip Certificate. 

Receipts given by registered friendly societies. 

Transfer receipt. 

Mate’s receipt. 

Receipts for donations to any institution entirely devoted to charit¬ 
able purposes. (By courtesy of the Commissioners of Inland Revenue.) 


TABLE III 

General List of Stamp Duties 


Document 

How Assessed 

Duty 

Type of Stamp 

Affidavit ..... 


5. d. 

2 6 

Impressed 

American Railroad Certificate 

On negotiation—each £25 or 

3 

Adhesive 

Annual Return .... 

part 

5 - 

Impressed 

Articles of Association . 

Bearer Bond- - 


10 - 


British: (United Kingdom) 

Each £ 10 or part £10 

4 - 

If 

|Colonial Govt.) . 

!» „ 

5 - 

9p 

(Colonial Municipal) 

19 ft 

2 - 

IP 

Foreign . 

Any bond repayable as under — 

If 91 

4 - 

19 

Within i year from the date 




on which the duty is paid . 

If 19 

6 

If 

Within 3 years 


1 - 


Bill of Exchange— 




Not exceeding 3 day’s sight 

Any amount 

2 

Impressed or 
Adhesive 

Not exceeding £10 . 

Any tenor 

2 

Exceeding 3 day’s sight when 
drawn or expressed to be payable 
or when actually paid, endorsed, 
or negotiated in the United King¬ 
dom ..... 

Exceeding £10 but not £25 
Exceeding £25 but not £50 
Exceeding £50 but not £75 
Exceeding £75 but not £100 
Exceeding £xoo for each £xoo 
or part 

3 

6 

9 

x - 

X - 

Impressed 
Stamp or 
Adhesive 
Foreign Bill 
Stamp 
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Table III — ( contd) 


Document 

How Assessed 

Duty 

Type of Stamp 

Bill of Exchange— 

When drawn payable out of the 
United Kingdom but actually 
paid, endorsed, or negotiated in 
the United Kingdom 

s Exceeding £10 but not £25 
) Exceeding £25 but not £50 
>Exceeding £50 but not £100 
\ Exceeding £100, for each 
' £100 or part £100 

s. d. 

3 

6 

6 

6 

) Adhesive 
v Foreign 
\ Bill Stamp 

Bill of Lading (for exported goods) 
Bill of Sale— 

Each copy 

6 

Impressed 

Absolute (not exceeding £300) . 

Each £25 or pait £25 

5 - 

Impressed 

„ (exceeding £300) . 

Mortgage .... 

Each £50 or part £50 

10 - 

,, 

Each £100 or part £100 

2 6 

Impressed or 

Cash Order. 

Any Amount 

2 



adhesive 

Charter Party .... 

Any Amount 

6 

Adhesive 

Collateral Security 

Each £100 or part £100 

} 6 

Duty Paid 

Collateral Security—Reconveyance 

(Maximum Duty, 10s.) 

\ 6 

Stamp 

Each £100 or part £100 
(Maximum Duty, 10s.) 

I 6 

Impressed 

Conveyance .... 

On consideration money— 
Under £5 

1 - 



Exceeding £5 but not £10 

2 - 



Exceeding £10 but not £15 

3 “ 



Exceeding £15 but not £20 

4 ~ 

Impressed 


Exceeding £20 but not £25 

5 " 



Each £25 up to £300 

5 ~ 



Exceeding £300— 




Each £50 or part £50 

10 - 


Contract— 



Under hand 

Any amount 

6 

Impressed or 



Adhesive 

Under seal .... 

Any amount, unless otherwise 



Contract Note .... 

provided for 

On the nominal value of the 

10 - 

Impressed 


security concerned— 

Nil 



Under £5 i 



Exceeding £5 but not £100 

6 



tt £100 „ £500 

1 " 



,, £500 „ £1,000 

„ £1,000 „ £1,500 

„ £1,500 „ £2,500 

2 - 

Adhesive 


3 - 

4 " 

Contract 

Note 


Each additional £2,500 or 



part 

2 - 



Maximum duty 

20 - 


Debenture. 

See Mortgage 



Debt Assignment (absolute) . 

Deed of Arrangement . 

See Conveyance 

IO - 

Impressed 

Deed of Gift .... 

On consideration — 




Each £100 or part £100 

20 - 

Impressed 

Deed of Partnership 

— 

10 - 

Impressed 

Dock Warrant .... 
Guarantee — 

Irrespective of value 

3 

Adhesive 

Under hand .... 

Any amount 

6 

' mpressed or 
Adhesive 

Under seal .... 

Each £100 or part £100 

2 6 

Impressed 

Letter of Acknowledgment . 

Irrespective of value 

6 

Impressed or 
Adhesive 
Impressed 

Letter of Allotment 

Under £5 

1 


Over £5 

6 

Letter of Charge .... 

Irrespective of value 

6 

Impressed or 

Letter of Credit (Inland) 


Adhesive 

Same duties as those for B/E 

over 3 days sight 



Letter of Hypothecation 

Irrespective of value 

6 

Impressed or 

ArlhAcit/A 

Letter of Lien .... 

Irrespective of value 

6 

AUUCalVC 

Impressed or 



Adhesive 

Letter of Renunciation 

Under £3 

X 

Adhesive 


Over £5 

6 

„ 
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Document 

j How Assessed 

Duty 

Type of Stamp 

Life Policy— 

Equitable mortgage . 

Each £100 or part £100 

s. d. 

1 - 

Impressed 

Legal mortgage 

„ ,, 

2 6 

n 

Re-assignment of legal mortgage. 

„ „ 

6 

„ 

Memorandum of Association . 


ro - 

,, 

Memorandum of Charge— 

On Marketable Securities . 

Any amount 

6 

Adhesive 

Under hand .... 

Each £100 or part £100 

1 - 

Impressed 

Under seal .... 

2 6 

Memorandum of Transfer (Banker’s) 
Mortgage— 

Equitable .... 

Any amount 

6 

Adhesive 

Each £100 or part £10 0 

1 - 

Impressed 

Legal. 

Up to £300—each £50 

* 3 


Over £300—each £100 or part 

2 6 

Impressed or 
Adhesive 
Impressed 

Order for Periodical Payment 

Any amount 

2 

Power of Attorney 

Unless otherwise provided 

10 - 

Promissory Note— 

Inland ..... 

Foreign. 

Protest (on B/E or P/N) 

Ad valorem as for B/E, irre¬ 
spective of date for payment 
Same duties as for Foreign B/E 
Same duty as bill—max. 

1 - 

Impressed or 

Proxy . . . 

For use on one occasion only 

1 

Adhesive 
Impressed or 

For use on more than one 
occasion 

10 - 

Adhesive 

Scrip Certificate .... 

Any amount 

2 

Impressed 

Share Warrant .... 

Each £100 or part £100 

60 - 

Statutory Receipt on Legal Mortgage 

6 


Stock Certificate to Bearer . 

»» ” 

60 - 

M 

Transfer (by way of security) 
Transfer (by way of sale) 

Tmst Deed in respect of stamped 
debentures .... 

See Mortgage 

See Conveyance 

10 - 

Adhesive 

Trust Receipt .... 

Any amount 

” 

- 6 

Warehousekeeper’s Certificate 
Warehousekeeper’s Receipt . 

3 



3 

f# 

Warehousekeeper’s Warrant . 


3 

M 

Warrant of Attorney . 

Unless otherwise provided 

10 - 

Impressed 


TABLE IV 


Documents which must he Stamped Before Execution or Issue. 

Bill of Exchange (Inland). 

Bill of Lading. 

Contract Note. 

Letter of Allotment. 

Letter of Renunciation. 

Promissory Note. 

Proxy. 

Receipt. 

Scrip Certificate. 

Share Warrant, or Stock Certificate to Bearer. 

TABLE V 

Documents which may be Stamped After Execution. 

(a) Within 30 days after execution — 

All documents requiring ad valorem stamp duty other than those 
mentioned in Table IV. 
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III 


(b) Within 14 days after execution — 
Agreements under hand. 


TABLE VI 

Documents which Require Impressed Stamps . 

Conveyance. 

Inland Bill of Exchange (exceeding 3 days sight and ^10 in value). 

Inland Promissory Note. 

Letter of Allotment. 

Memorandum of Deposit (not of marketable security). 

Mortgage. 

Scrip Certificate. 

Transfer of Stock. 

CANCELLATION OF ADHESIVE STAMPS. 

In cases where adhesive stamps are used, sect. 8 (1) of the 
Stamp Act, 1891, provides that any instrument so stamped 
“ is not to be deemed duly stamped with an adhesive stamp 
unless the person required by law to cancel the adhesive stamp 
cancels the same by writing on or across the stamp his name 
or initials of his firm, together with the true date of his so 
writing, or otherwise effectively cancels the stamp and renders 
the same incapable of being used for any other instrument , or 
for any postal purpose. . . 

The practice of cancelling a stamp merely by means of a 
cross would not appear to be in conformity with the above 
provision, since the stamp so cancelled could be used without 
detection upon another document. 



CHAPTER X 


CERTAIN RIGHTS AND LIABILITIES OF BANKERS AND 
THEIR CUSTOMERS 

As explained in Chapter VII, a person becomes the customer 
of a banker when the latter opens an account in that person's 
favour, and, while there is a credit balance on that account, 
the relationship subsisting between the banker and his cus¬ 
tomer is that of debtor to creditor. Should the account become 
overdrawn, then the above relationship is reversed during the 
period for which the debit balance exists. 

APPROPRIATION OF PAYMENTS. 

When cash or articles for collection are paid into a bank 
for the credit of a customer's account, the ultimate destina¬ 
tion of the amount of any such credit is determined by the 
application of the three following rules derived from Clayton's 
Case (1816)— 

1. A customer is entitled to appropriate any credit paid 
in for the credit of his account, that is, he can definitely require 
the banker to hold a certain credit to meet a particular cheque 
or bill, and the banker, if he accepts the credit, must accept 
it under the condition stated by the customer. 

2. If the customer does not exercise his right of appropria¬ 
tion, then the banker may make any appropriation which 
the state of the customer’s account may fairly warrant. 

3. If neither the customer nor the banker exercise their 
respective rights of appropriation, then the law will auto¬ 
matically appropriate the credit to the customer’s account. 

These three rules are usually referred to collectively as the 
Rule in Clayton's Case, and may be conveniently summarized 
as follows— 

The Rule in Clayton’s Case. 

Where, as between banker and customer, there is a continuous 
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and unbroken running account, and, in the absence of special 
circumstances or of appropriation by either the customer or 
the banker, earlier payments in are attributed to earlier pay¬ 
ments out and so on in regular sequence. 

This rule applies to all current accounts, whether in credit 
or debit, but does not operate as between a loan account and 
a current account in respect of credits paid into the latter 
(,Bradford Old Bank v. Sutcliffe, 1918). The following example 
shows the simple application of the Rule— 

"A ’’ obtains an advance of £too from his bank by way of overdraft 
on current account, the security for which is provided by " B," another 
customer of the bank — 

“A V’ Account 


Date 

Particulars 


Dr. 

Cr. 

Balance 

(Debit) 

19.. 



£ 

5. 

d. 

£ 

s. 

d. 

£ 

s. 

d. 

Oct. 1 

To cheque drawn. 


IOO 

— 

— 




IOO 

— 

- 

13 

By Cash . 





15 

- 

- 

85 

- 

- 

21 

„ Sundries 





60 

- 

— 

25 

- 

- 

Nov. 1 

,, Cheque 





20 

- 

- 

5 

- 

- 

3 

„ Cash . 





5 

- 

- 


Nil 


5 

To cheque drawn. 


IOO 

~ 

— 




IOO 


- 


It will be observed that on 3rd November the payments 
in to credit exactly balanced the original debit, and, hence, 
the second cheque for £100 drawn on 5th November, although 
within the limit of the agreed overdraft, represented a different 
amount from that drawn by the cheque on 1st October and, 
unless' B’s security was of a continuing nature, would rank 
as a fresh loan in respect of which B would not be liable to 
the bank. 

The Rule also operates as between the beneficiaries of a 
joint account. 

The account given on page 114 shows a balance on nth 
November of £75, and, assuming the absence of any special 
arrangements between the beneficiaries, the whole of this 
balance, by the operation of the Rule in Clayton's Case, 
belongs to Jones, since the sums contributed by the other 
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beneficiaries have been appropriated to the debit items in 
the order of their entry on the account. (Wood v. Stenning, 

1895-) 

Example. An account is opened in the names of Robinson and Others 
with authority for either Robinson, Brown, Jones, or Smith to sign cheques. 


a/c Robinson and Others 


Date 

Particulars 

Dr. 

1 

Cr. 

Balance 

19.. 


i 

s. 

d. 

£ 

S. 

d. 

£ 

s. 

d. 

Oct. 1 

By Cash . 




250 

- 

- 

250 

- 

- 


,, Brown 




40 

- 

- 

290 

- 

- 

3 

To Wages 

20 

- 

- 




270 

- 

- 

4 

,, Stamps, etc. . 

5 

- 

- 




265 

- 

- 

5 

By Jones . 




70 

- 

- 

335 

- 

- 

9 

,, Robinson 




IOO 

- 

- 

435 

- 

- 

10 

To cheque (Brown) 

10 

- 

- 




425 

- 

- 

16 

By Smith . 




300 

- 

- 

725 

- 

- 

3i 

To Salaries 

100 

- 

- 




625 

- 

- 

Nov. 9 

By Jones . 




200 

- 

- 

825 

- 

- 

11 

To Robinson 

i 

750 


— 




75 




Avoidance of the Rule’s Operation. The operation of the 
Rule in Clayton's Case can usually be avoided by breaking 
the account when circumstances arise which are likely to 
occasion its operation to the detriment of the bank, but it 
should be remembered that when security is taken as cover 
for an overdraft on current account (such as a guarantee) 
the security should be of a continuing nature, since the due 
breaking of an account at the moment it exactly balances is 
not, in most cases, a practical possibility. Where the security 
is continuing, it will continue to operate in favour of the 
banker so long as the overdraft does not exceed the limit 
prescribed, and it is immaterial how many times the account 
concerned has a credit balance. 

BANKER AS A BAILEE. - 

A bailee is a person to whom goods or valuables are entrusted 
for a specific purpose, usually that of safe custody, and bail¬ 
ment may be defined as the delivery of goods on a condition, 
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expressed or implied, that they shall be returned to the person 
making the delivery (the bailor) by the bailee as soon as the 
purpose for which they are bailed is at an end. 

There are two types of bailee, a gratuitous bailee, who 
receives no fee for his services as such, and a hired bailee, who 
is paid to take care of the goods concerned. A gratuitous 
bailee is only required to use the best means at his disposal 
for the safe-keeping of the goods, and is liable to the bailor 
for gross negligence—a hired bailee must provide himself with 
the best-known means, and is liable for any negligence which 
may occur. 

Since a banker provides himself with safes and strong rooms 
to protect his own valuables, he is usually prepared to accept 
the custody of some of his customers' valuables, but in doing 
so, it is by no means clear whether he figures as a hired or 
a gratuitous bailee. Some authorities contend that, since a 
banker does not make a specific charge for taking care of 
valuables deposited by a customer, he is therefore a gratuitous 
bailee, while others argue that such action on the part of a 
banker is partly the consideration for the customer opening 
or continuing an account, and that the banker is therefore a 
hired bailee. In practice, it is doubtful whether a banker would 
act as bailee for any person other than a customer, and, in 
any case, the issue is hardly likely to become a vital one, since 
most bankers, for their own protection, maintain up-to-date 
safes and strong rooms, and are unaccustomed to attempt 
to evade liability when loss accrues to a customer by reason 
of any negligence on their part. 

Operation of Lien. So long as a banker acts solely as a 
bailee, he has no lien of any sort upon the property bailed, 
but, should he be instructed by his customer to deal with 
such property as a banker, then he will usually have a lien 
upon it to the extent of his dealing. (See page 121.) 

Stolen Property. If the bailor has no title to the goods 
lodged for safe custody, then the bailee has none, and the 
true owner, on establishing his title, can claim the goods 
from the bailee. 



Il6 BANKING FOR ADVANCED STUDENTS 

BANKERS' OPINIONS. 

Although the obligation of a banker to maintain a strict 
silence concerning the state of a customer's account is un¬ 
doubted, it is the practice of bankers to answer confidential 
inquiries among themselves concerning their customers and, 
in addition, it was determined in Tournier v. National Pro¬ 
vincial Bank, Ltd., 1924, that a banker is released from his 
duty of secrecy in the following circumstances— 

1. By the express consent of the customer concerned. 

2. By the implied consent of the customer concerned (e.g. 
when the bank is given as a reference). 

3. By the interests of the bank requiring such disclosure 
to be made. 

4. By the interests of the State requiring such disclosure 
to be made. 

5. By compulsion at law. (Bankers' Books Evidence Act, 
1879.) 

So far as the giving of confidential opinions is concerned, 
the case of Parsons v. Barclay & Co. and another, 1910, 
suggests the following rules— 

1. Confidential opinions are purely a matter of banking 
practice between bankers. 

2. The source of any information so given is the books of 
the confiding bank, and the latter is not expected to search 
elsewhere for an answer to the inquiry. 

3. There is no duty on the part of any banker to give an 
opinion—it is merely a matter of “ mutual courtesy." 

4. All information so given is given honestly and in con¬ 
fidence. 

It should be noted that it is quite immaterial whether the 
opinion is signed or not, since sect. 6 of the Statute of Frauds 
Amendment, Act (Lord Tenterden’s Act) applies only to 
fraudulent misrepresentation (Banbury v. Bank of Montreal, 
1918) and will not, therefore, protect a banker from the con¬ 
sequences of having given an oral or an unsigned opinion, 
which is subsequently proved to have innocently misrepre¬ 
sented the true position of the customer concerned. 
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When a banker is asked for an opinion by a person other 
than another banker, considerable tact is necessary in case 
the banker, by an abrupt refusal to give such information, 
should damage the credit of his customer by causing the in¬ 
quirer to assume that an opinion, if given, would be unsatis¬ 
factory. In most cases of this sort the proper procedure is 
to intimate to the inquirer that the bank will be happy to 
give such an opinion, but that in order that the usual banking 
practice may be observed, it is necessary that the inquiry 
should be made through the inquirer’s own bank. (In re 
Prospective Guarantor , see page 194.) 

COUNTERMAND OF PAYMENT. 

A customer of a bank has the right to instruct his bank 
to refuse payment of a cheque or other instrument issued 
by him, unless the banker has already paid the document 
concerned or, at the customer's request, has signified in some 
way to a third party that payment will be made. 

Notice of countermand of payment should be given in 
writing and signed by the person issuing the document in 
respect of which payment is to be withheld, and where more 
than one person has authority to sign on an account, a notice 
countermanding payment of an instrument drawn on that 
account may be acted upon by a banker when signed by only 
one of the authorized parties, irrespective of whether that 
particular party has or has not signed the document in ques¬ 
tion. Telegraphic instructions to stop payment of a draft may 
be accepted temporarily by a bank as an authority to postpone 
payment, but are not fully effective until properly confirmed 
in writing (Curtice v. London, City, and Midland Bank, 1907). 
Should the draft in question be presented pending the receipt 
of such confirmation, the draft should be returned with the 
answer “Awaiting confirmation of order not to pay—please 
re-present.” 

A drawer's right to stop payment of a cheque extends during 
the usual daily period during which the bank is open for 
business, and is effective, provided that at the moment of 
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receipt the banker has not altered his position in respect of 
the instrument concerned. Thus, a banker, who is on the 
point of paying cash over the counter at the moment a “ stop ” 
is received in respect of the cheque in question, may safely 
refuse to make the intended payment and return the cheque 
to the presenter. In the same way, a cheque presented through 
one of the clearings may be similarly returned, provided the 
period during which such returns may be made has not ex¬ 
pired. The cancellation of the cheque by the paying banker 
does not of itself defeat the order to stop payment, but, should 
the cheque have already been credited to another customer’s 
account when the notice countermanding its payment is re¬ 
ceived, the amount of the cheque cannot be recovered from 
that account, and the notice of countermand will be ineffective. 

The holder or payee of a lost or stolen draft has no power to 
stop its payment by giving notice to the bank concerned. 
Such notice will undoubtedly put the bank upon its guard 
and cause it to make every endeavour to postpone payment 
should the draft be subsequently presented, but only the 
direct instructions of the drawer would entitle the bank to 
refuse payment of the instrument. 

In addition, it should also be remembered that, although 
a drawer has every right to stop payment of a draft, if the 
draft has come into the hands of a holder in due course, the 
latter will have a right of action against the drawer for the 
amount of the draft. 

GARNISHEE ORDER. 

A garnishee order is an order of the Court obtained by a 
judgment creditor and served on a third person (called the 
garnishee), who is known or believed to be in possession of 
money belonging to the debtor concerned. The order attaches 
all moneys due or accruing due to the debtor, irrespective 
of whether the total thereof is larger, smaller, or the same as 
the amount of the judgment in respect of which the order is 
made. In addition, the order warns the garnishee not to part 
with any money so held without orders from the Court. 
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The garnishee order is at first nisi (which means “ unless ”), 
and the garnishee is required to attend the Court to show cause 
why the order should not be made absolute . " Unless ” the 
garnishee so attends and presents a counter-claim in respect 
of the moneys held by him on behalf of the debtor, the order 
will be made absolute and the garnishee then has no option 
but to pay all such funds into Court without further question. 

EFFECT OF A GARNISHEE ORDER. 

1. On the Debtor's Current Account. A garnishee order at¬ 
taches the whole of the credit balance of the account, including 
the proceeds of uncleared effects credited as cash, but does 
not attach the undelivered proceeds of sales of stocks and 
shares or of interest coupons. The order is effective as from 
the date it bears and when served on the head office of a 
bank in respect of a branch customer, the bank would be 
permitted reasonable time to give the necessary notice to the 
branch. 

On receipt of the garnishee order the banker should adopt 
the following procedure— 

{a) Stop the garnisheed account. 

(b) Open a new account for the customer concerned, through 
which all subsequent transactions may pass without reference 
to the garnishee order. 

(c) Inform the customer of the service of the order and of 
the opening of the new account. 

Credits specially appropriated by the customer to meet 
certain commitments are attached by a garnishee order, and 
a banker incurs no liability in returning unpaid any cheques 
or bills thus provided for, unless he has incautiously cr mmitted 
himself to pay them when presented (Q.B.P. 542, 544). 

The service of a garnishee order upon one of his customer's 
accounts provides a banker with an opportunity of exerting 
his right of set-off (explained on page 123) and, should the 
customer be indebted to the banker, the amount attached 
by the garnishee order will be the ultimate balance after such 
combination has been made. If this proves to be a debit 
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balance, the order will have no effect, since there is no money 
due or accruing due to the customer from the banker, and a 
similar position arises when a customer has but one account 
which is overdrawn at the time the garnishee order is served. 
The operation of a garnishee order is also defeated if a bank¬ 
ruptcy petition has been presented in respect of the debtor. 

All credits received by the banker subsequent to the actual 
moment when the order is served are outside the scope of its 
operation, and it is immaterial whether they are paid in by 
the customer himself or by some third party, or whether the 
person paying in did, or did not, know of the service of the 
order at the time he so acted. 

2. On a Debtor's Deposit Account. A garnishee order will 
attach a deposit account only if the proceeds of the same fall 
strictly within the definition of “ money due or accruing due.” 
A deposit account repayable on demand would be attached, 
likewise one repayable on a definite date, but, where the 
amount of a deposit is repayable only after certain conditions 
have been fulfilled (such as the giving of a prescribed term 
of notice), the account concerned will not be attached by 
a garnishee order, unless such conditions have already been 
fulfilled at the time the banker is served with the order. 

3. On a Trust Account. A garnishee order issued against 
" X ” will not attach funds held by “ X ” in trust for some 
other party. 

4. On a Joint Account. A garnishee order issued in respect 
of any one person will not attach funds standing to the credit 
of a joint account of which that person is one of the bene¬ 
ficiaries. In order for such an account to be attached, a separ¬ 
ate garnishee order would have to be obtained in respect of 
each of the beneficiaries thereto. 

LIEN. 

A lien is the right of a holder of property to retain it until 
the owner of such property has satisfied a debt due by him. 
A lien may be general or particular—it may extend to cover 
all goods and property dealt with in the ordinary course of 
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business, or it may arise in respect of certain specific goods 
only, but in either case it ordinarily confers no power of sale. 
A banker’s lien is a general lien, and has also been held to 
be of the nature of an implied pledge, thus giving the banker 
power to realize property on which he has a lien should his 
claims remain unsatisfied. 

A right of lien may be destroyed by contract or by such 
circumstances as point to an implied contract inconsistent 
with lien, but, in general, it may be taken that a banker has 
a lien upon most documents and securities which come into 
his hands purely as a banker , and in respect of which no special 
instructions have been given. The question as to how far the 
principle of lien extends in other ways as between banker and 
customer is usually one of fact. 

A banker has a lien on all bills, cheques, promissory notes, 
and other documents which are paid in by a customer for 
collection, but he has no lien in respect of bills he has dis¬ 
counted for the customer until these have been dishonoured 
by non-payment. Securities other than bearer securities are 
apparently unattachable under a lien and so far as documents 
of title to land are concerned, a similar restriction applies, un¬ 
less these have been deposited with the absolute intention 
of creating a security—a fact usually evidenced in practice 
by the completion of a suitable memorandum of deposit. 

A banker has no right of lien upon the contents of a locked 
box handed to him for safe custody, unless such right is given 
to him by special agreement, nor would he be presumed to 
possess such a right in the case of bearer securities handed 
to him expressly for safe keeping. But, where such securities 
come into the banker's possession without the owner giving 
any instructions at all as to their disposal, then the banker has 
a right of lien over them so long as he holds them on those 
terms. 

Bearer bonds handed to a banker for safe custody and 
collection of interest coupons as they fall due can be made 
the subject of a lien, since the banker has been instructed to 
deal with them as a banker and not as a bailee, but if the 


9—(6179) 



122 


BANKING FOR ADVANCED STUDENTS 


customer calls at the bank, cuts off the coupons himself, hands 
only these to the banker for collection, and returns the bonds 
to the banker for safe keeping until the next interest payments 
are due, then the banker has a lien on the coupons, but no 
lien on the bonds. 

PASS-BOOK. 

A customer's pass-book is usually the only account book 
kept by the bank which the customei is permitted to examine, 
and its purpose is to inform the customer of the state of his 
account. In some cases, the pass-book is an exact replica of 
the ledger account, thus showing the customer's account with 
the bank, while in others, by a reversal of the debit and credit 
entries, the pass-book shows the bank's account with the 
customer. 

Entries in a customer's pass-book, particularly those in the 
customer's favour, are prima facie evidence against the banker 
of the state of the customer’s account, but the real effect of 
such entries has not yet been definitely determined. It is al¬ 
ways open to the banker to prove that any entry is erroneous, 
but it must be remembered that the pass-book is the property 
not of the customer but of the bank, and, as the law stands 
at present, if the customer can show that he was genuinely 
misled by an entry made therein on the strength of which he 
altered his position as he would not otherwise have done, then 
the banker would undoubtedly have to accept liability for 
the inaccuracy. 

The continual passing to and fro of a pass-book without 
comment by the customer does not operate as a settlement 
of the account between the banker and customer for each 
occasion on which the pass-book changes hands, and there is 
no doubc that the Court would require to be satisfied of bad 
faith or negligence on the part of the customer before it ex¬ 
tended its protection in favour of the banker. 

There is no duty on the part of a customer to check the 
entries in his pass-book, and should any of these be discovered 
by the bank to be incorrect subsequent to the pass-book 
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leaving the bank’s possession, notice must at once be given 
to the customer with a request for the book to be returned 
for rectification. 

SET-OFF. 

The right of set-off is a statutory one, and may be defined 
as the right of a debtor to combine sums owing and sums 
payable in respect of the same creditor in order to determine 
the ultimate balance due or payable. In the case of a banker, 
money paid into a customer’s account becomes the banker’s 
own property and creates a debt due to the customer, against 
which the banker is normally entitled to set-off debts due from 
the customer to himself (i.e. the customer’s cheques paid by 
the bank). This right of set-off, which in certain circumstances 
also extends in favour of the banker to the several accounts 
kept by the same customer, must be clearly distinguished from 
lien which, as explained on page 120, is a right to retain 
the property of another person until an existing debt has been 
duly satisfied. 

So far as the right of set-off is concerned, there is no doubt 
that this right exists in favour of the banker should anything 
occur to stop further actions on the customer’s accounts, 
such as— 

(a) The death of the customer. 

(b) The bankruptcy of the customer. 

(c) The lunacy of the customer. 

(< i) The service of a garnishee order on the customer’s 
* account. 

But, apart from such contingencies as these, the *• eparate 
accounts standing in the name of the same customer cannot 
be safely combined by the banker without due notice being 
given to the customer. The case of Greenhalgh v. The Union 
Bank of Manchester, Ltd., 1924, did not alter the existing prac¬ 
tice, but merely established definitely the fact that, when two 
or more accounts are opened by the same customer, there 
is an implied agreement as between the customer and the 
banker that they shall be kept separate, and the banker is 
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bound to observe that agreement until he has given the cus¬ 
tomer reasonable notice of a contrary intention. 

In the case of a deposit account, however, the obvious and 
only reason for the segregation of such funds is to earn interest 
and, hence, apart from that intention, there are no grounds 
for assuming a wish on the part of the depositor to keep 
his deposit balance separate from the balance on his current 
account. Thus, a banker is always entitled to exercise his 
right of set-off as between a customer’s deposit and current 
accounts, provided that at the time he makes such appropria¬ 
tion he has received no notice from the customer of an assign¬ 
ment of the funds held on deposit, and where a banker holds 
a deposit balance as a set-off against an overdraft on current 
account, he will incur no liability to his customer by refusing 
to accept notice of an assignment or intention to withdraw 
that balance. 

In general, debts can be set-off only when they are definitely 
due by and to the same parties and in the same right. Thus, 
a credit balance on a deceased person’s estate may not be 
set-off against a debit balance on the personal account of 
the executor or vice versa , and where a customer has both a 
private and a trust account, no right of set-off exists as between 
the trust account and the private account, although if the 
customer is personally responsible for overdrafts on the trust 
account, the bank will have a right of set-off as between the 
customer’s private account and the trust account, provided 
the banker gives due notice of his intention so to act. 

A debit balance on a partnership account may not be ad¬ 
justed by setting-off the whole or part of the credit balance 
on the private account of one of the. partners (Q.B.P. 1123), 
and, where an advance has been made to a customer by way 
of debiting a loan account and crediting the customer’s current 
account, a banker may not combine these without reasonable 
notice unless the customer in some way breaks the contract 
existing between himself and the banker in respect of the 
loan. Any act by the customer which has the effect of impair¬ 
ing the value of the security held by the banker against the 
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loan might entitle him to consider the contract between his 
customer and himself as having been broken, and the banker 
would then be entitled to combine the two accounts and to dis¬ 
honour any cheques subsequently presented for payment 
should the resulting balance prove insufficient to meet them. 

Finally, it should be remembered that a banker has no 
right of set-off as between the several accounts of a public 
authority. A substantial balance on the " Water Supply ” 
account of a municipal corporation cannot be utilized by the 
banker to reduce an overdraft on the “ Electricity ” account 
of the same body. 
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STATUTES OF LIMITATIONS 

The Statutes of Limitations are Acts of Parliament which 
prescribe certain limits within which actions for breach of 
contract must be brought if they are to be admitted at law. 
These limits vary according to the nature and type of the 
contract, but in all cases the expiration of the period fixed 
by the Statutes in respect of any particular contract results 
in that contract becoming statute-barred, and the party who, 
up to that time, possessed right of action upon it, will be un¬ 
able to obtain redress at law. 

Since the fundamental relationship of banker and customer 
is that of debtor and creditor (this position being reversed 
when the customer borrows or is overdrawn), these Statutes 
operate between them as between any other debtor and credi¬ 
tor, and, as a general rule, the period fixed by the Statutes 
in respect of any contract begins to run from the time when 
a right of action on the contract first accrues to one of the 
parties thereto. In the case of simple contracts (contracts 
under hand) the period is six years, but action may be taken 
upon all specialty contracts (contracts under seal) until 20 
years have expired, excluding those dealing with land, for 
which the period is 12 years. The Statutes do not apply to 
bank notes, and cannot be pleaded in regard to a breach of 
trust, but, although they are more generally concerned with 
written contracts, they also operate in respect of implied con¬ 
tracts between parties as in the case of accounts kept by a 
banker on behalf of customers. 

STATUTES OF LIMITATIONS AND CUSTOMERS’ 
ACCOUNTS. 

Current Account. The Statutes do not begin to operate 
in respect of a current account with a credit balance until 
the customer has demanded repayment and the banker has 
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refused to comply with his request (Swiss Bank Corporation 
v. Joachimson, 1921), but, where the balance is a debit one, 
the banker's right to recovery will be statute-barred six years 
from the date on which the money was paid away on the cus¬ 
tomer's behalf unless the customer has subsequently repaid 
some of the debt or paid part of the interest due upon it. 
In this respect it should be borne in mind that a banker 
cannot prevent the operation of the Statutes in favour of 
the customer by debiting the overdrawn account further in 
respect of interest due. If he wishes to preserve a right of 
action to recover the amount of the overdraft, he must de¬ 
mand repayment from the customer and obtain his acknow¬ 
ledgment before the statutory period expires. The accounts 
of trustees, executors, and administrators are also subject to 
the operation of the Statutes of Limitations, provided no 
evidence exists of fraud or breach of trust. 

Joint Account. The Statutes operate in a similar manner 
in respect of a joint account, but in the case of a loan or over¬ 
draft, any beneficiary who has not acknowledged the debt 
may plead the Statutes, and a payment made by one bene¬ 
ficiary will prevent the others from pleading the Statutes only 
if the payment is made on behalf of all with the consent of all. 

Several Accounts in the Same Name. Provided such 
accounts are in the same right, they are considered as one 
account, and, so long as one of them functions, the Statutes 
cannot be pleaded by either the banker or the customer in 
respect of any of them. 

Loan Account. In this case the Statutes commence to 
operate from the day on which the loan is actuary made to 
the customer (i.e. credited to his current account; and, even 
should this debt become statute-barred, the banker still re¬ 
tains the right to recover interest, commission, or other charges 
due as a result of his having given the accommodation (Parrs 
Banking Company v. Yates , 1898). 

Deposit Account. The Statutes cannot commence to 
operate on a deposit account unless the balance thereon is 
actually due to the customer. A deposit account repayable 
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on demand will be brought within the operation of the Statutes 
of Limitations as soon as the customer has demanded repay¬ 
ment, but where the deposit is for a fixed period, or where 
the giving of notice is an agreed precedent to repayment, the 
Statutes will not commence to run until the actual date on 
which the amount is repayable by the bank and demanded 
by the customer. 

EFFECT OF THE STATUTES ON CERTAIN DOCUMENTS 
AND ACTS. 

The following table shows how the Statutes of Limitations 
may, in certain circumstances, further affect a banker in 
dealing with his customers— 


Nature of Contract 

Effect of Statutes of Limitations 

Years Before 
Statute- 
barred 

Statutes Operate from 

Bank Note 

Nil 

Statutes do not apply. 

Bill of Exchange— 



(a) On demand . 



Date of bill. 

(b) After sight . 



Date of dishonour by non- 



[ 6 

acceptance or non-pay- 




ment, whichever is earlier. 

(c) After date . 



Date of maturity. 

Bond .... 

20 

Date on which right of 



action first accrues. 

Breach of Trust 

Nil 

Statutes do not apply. 

Calls (on Share Capital) 

20 

Date on which money 



called is payable, or such 



other date on which right 



of action first accrues. 

Cheque .... 

6 

Date of cheque. 

Deed— 



In respect of land 

12 } 

Date on which right of 

Any other kind . 

20 > 

action first accrues. 

Deposit Receipt 

6 

See Deposit Account 



(page 127). 

Dividend 

20 

Date on which right of 



action first accrues to 

Guarantee— 


shareholder. 

Under hand 

6 \ 


Under seal: 


Date on which right of 

re mortgage of land 

12 f 

action first accrues. 

All others 

20 ' 
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Effect of Statutes of Limitations 

Nature of Contract Years Before 

Statute- Statutes Operate from 
barred 


Interest: On loans 


Judgment 

Memorandum of Deposit . 
Under hand— 

Action of debt . 
Action of foreclosure . 
Under seal: either action 
Mortgage of Land— 

Equitable Mortgage: 
Action of debt 
Action of foreclosure 
Legal Mortgage: 

Either action . 
Promissory Note— 

(a) On demand 

(b) After date . 

(c) Repayable by in¬ 

stalments . 
Stocks and Shares 


Valuables for safe custody . 


The right to recover interest on a loan is 
not affected by the loan becoming 
statute-barred (Parrs Banking Co. v. 
Yates, 1898). 

12 I Date thereof. 


Date on which right of 
action first accrues. 


12 i | Date on which right of 
\ action first accrues. 

12 ' I 

Date of Note. 

Date of maturity. 

Last instalment paid or 
acknowledgment given. 

A claim upon stocks and shares held 
under an equitable mortgage or memor¬ 
andum of deposit under hand is un¬ 
affected by the debt in respect of which 
they are held becoming statute-barred 
(London and Midland Bank, Ltd. v. 
Michell, 1899). 

Date on which return is 
demanded and a refusal 
given. 







CHAPTER XII 

CUSTOMERS* ACCOUNTS 

The customers of a banker are of many types, and in dealing 
with these there is, on the one hand, an implied contract 
common to all (as explained in Chapter VII, page 77 ), and 
on the other certain duties and responsibilities particular to 
each kind of customer. 

INDIVIDUALS. 

Since the opening of a banking account is, in effect, the 
making of a contract between the banker and the customer, 
any person possessing capacity to contract may be accepted 
as a customer. Persons with only a limited capacity to con¬ 
tract, such as infants and married women (see pages 4 and 5) 
may also be accepted, but in such cases, it is essential that the 
account concerned should be kept in credit unless special 
arrangements have been made to cover an overdraft. In 
addition, the opening of an account in favour of a private 
person should be preceded by a proper introduction from 
someone already well known to the bank, or by some other 
satisfactory reference, since the indiscriminate acceptance of 
unknown persons as customers may involve the bank in serious 
liability (Ladbroke & Co. v. Todd , 1914). A specimen signa¬ 
ture should be taken at the time the account is opened, and 
the banker should also endeavour to obtain from the new 
customer some general information as to his means and 
position. One of the chief dangers in accepting a person as 
a customer without any recommendation lies in the fact that 
such person may be an undischarged bankrupt, and, although 
moneys acquired after adjudication of bankruptcy are unat- 
tachable by the Trustee in Bankruptcy, moneys previously 
acquired are so attached. Since the banker has no means of 
determining whether the amounts paid in were, in fact, ac¬ 
quired subsequent to adjudication, dealings with a person of 
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this description may make the banker liable to refund to the 
Trustee any amounts paid away by the undischarged bankrupt 
through his account. 

JOINT ACCOUNTS. 

Another form of account of the individual type is the joint 
account, in respect of which there are two or more beneficiaries 
who are neither partners nor trustees. When such an account 
is opened, it is essential that the banker should receive clear 
and concise instructions concerning the standing of the parties 
to the account and their respective authority to draw cheques 
upon it. In particular, a delegation of authority to operate 
on the account to a person not one of the account holders, 
must be authorized by all. It is also desirable that the pro¬ 
cedure to be followed on the death, bankruptcy, or lunacy of 
one or more of the beneficiaries should be definitely stated, 
but where no such instructions are given, the balance usually 
becomes available for the survivor(s), provided the banker has 
no knowledge of any trust. 

If all the beneficiaries have united in signing cheques, then 
the banker must receive satisfactory evidence of the death 
of one of them (when this occurs) before parting with the 
balance to the survivors, but, so far as outstanding cheques 
are concerned, these may be paid, since the technical deter¬ 
mination of the banker’s authority is held to be overruled 
by the fact that the cheques also bear the signatures of all 
those in whom the balance on the account will automatically 
vest. 

The bankruptcy of a beneficiary of a joint account necessi¬ 
tates the immediate breaking of the account and the return 
of any cheques subsequently presented for payment. Normal 
operations cannot safely be resumed until instructions have 
been received to that effect from the other account holders 
and the trustee of the bankrupt beneficiary. 

Credits paid in for the credit of any one of the joint account 
holders should never be credited to the joint account un¬ 
less special authority to do so has been received from the 
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beneficiary concerned, but should be placed to a suspense 
account (see page 149) until the wishes of the interested party 
have been ascertained. 

INFANTS. 

A banker runs no risk in permitting a person under the 
age of 21 to open a current account, provided this is kept in 
credit. Under sect. 22 of the Bills of Exchange Act, 1882, 
any other party to a cheque drawn or endorsed by an infant 
has a perfectly valid claim to the amount it represents, except 
when it is given in repayment of a loan or in respect of a 
gambling transaction. In either of these cases, the loan is 
void under the Betting and Loans (Infants) Act, 1892, and 
the cheque cannot be enforced against the drawee bank, but, 
in all other cases, the banker on whom the cheque is drawn, 
having paid it, obtains a valid discharge for it, and can, there¬ 
fore, reimburse himself by debiting the amount of the cheque 
to the infant’s account. 

On the death of an infant any balance on the account, 
provided no evidence of trust exists, may be paid to the next- 
of-kin of the deceased on production of the proper letters 
of administration. 

AGENTS. 

An agent is a person who is given authority to undertake 
certain duties or to act on behalf of another person, and the 
party from whom the agent derives his authority and on whose 
behalf he acts, is known as his principal. An agent’s authority 
may be expressed (orally, under hand, or by deed) or implied 
(as evidenced by the conduct of the parties or the usages of 
a particular trade), and in cases where an unauthorized person 
has so acted, such acts may become valid by the principal’s 
ratifying or adopting the transactions concerned. In most 
cases, agency is either general or special, the first of these 
types providing for the binding of the principal in respect 
of all action taken by the agent within the scope of his authority , 
and the second for any action incidental to a single purpose 
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or occasion. So far as a banker is concerned, the fact that 
a person is known to be acting as an agent imposes a duty 
upon the banker knowingly not to permit the agent to exceed 
his authority, since if such excess does occur, the banker 
might be unable to hold the principal liable for the agent's 
action. Thus, the mere authorization of an agent to sign or 
endorse cheques would not extend to cover the discharge of 
dividend warrants or the making, drawing, endorsing, or 
accepting of promissor}' notes and bills of exchange, and even 
if full power is given for an agent to operate on an account, 
such authority cannot safely be construed as including a power 
to overdraw unless this is expressly mentioned in the instru¬ 
ment of the agent's appointment. It therefore follows that 
the mandate or a power of attorney under which an agent 
derives his authority must specifically define its exact limits, 
and further, an agent has no power to delegate his authority, 
or to appoint a sub-agent unless the instrument of his appoint¬ 
ment permits him to do so. 

An agent is entitled to be indemnified by his principal for 
all actions duly undertaken within the scope of his authority, 
but, in order to avoid personal liability, it is essential that 
any signature given on behalf of his principal should clearly 
indicate that it is given solely in a representative capacity 
as an agent (cf. Bills of Exchange Act, 1882, sect. 26 (1)). 
The usual method adopted to denote agency is that of the 
per procuration signature [per pro. or p.p.), and the use of this 
form of signature is in itself notice to a banker of the agent's 
limited authority to act (Bills of Exchange Act, 1882, sect. 25). 
Thus, an agent with power to draw or endorse cheques on a 
per procuration signature cannot safely be presumed to possess 
authority to cash them over the counter, or to have them cred¬ 
ited to his private account, and, in fact, any banker receiving 
such a cheque for the credit of an agent's private account 
would be put upon inquiry as to the agent's right to the pro¬ 
ceeds of the cheque (Morison v. London, County and West¬ 
minster Bank). The decision given by the Court of Appeal 
in Underwood v. Bank of Liverpool (1924) supported this view. 
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which is also confirmed to some extent by the more recent 
case of Lloyds Bank , Ltd. v. Chartered Bank of India , Aus¬ 
tralia and China (C.A., 1928). The authority of an agent is, 
in all cases, cancelled in the following circumstances— 

(1) By renunciation by the agent. 

(2) By revocation of the agency by the principal—where 
such termination may be made. 

(3) By the death of the principal. 

(4) By the “ lunacy-so-found ” of the principal. 

(5) By the bankruptcy of the principal. 

(6) By the subject-matter of the agency being destroyed 
—by completion, lapse of time, or illegality. 

On notice of the happening of any of these contingencies, 
the banker must immediately break the account and return 
all cheques subsequently presented for payment. If an agent 
dies, cheques previously issued by him may be paid when 
presented and in order, and, while the insanity of an agent 
determines his authority, the bankruptcy of an agent does 
not of itself necessarily compel the determination of his agency 
activities. 

TRUSTEES. 

Trustees are persons into whose care the control of an estate 
has been placed, usually by some deceased person under a 
will or deed of trust, and in opening and conducting trust 
accounts, a banker must be particularly careful to observe 
certain precautions in order to avoid any possible liability 
on the score of negligence. The trust deed should be examined 
and a copy made for future reference in order that the bank 
may avoid becoming a party to an obvious breach of trust. 
As a general rule, trustees may not delegate their authority 
unless the instrument of their appointment contains a provi¬ 
sion to that effect, but under sect. 25 of the Trustee Act, 
1925, a trustee who is absent from the United Kingdom for 
a period exceeding one month, may delegate his powers to 
any person other than a sole co-trustee. The person to whom 
these powers temporarily pass will then be able to do anything 
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which the absent trustee could have done, excepting any 
further delegating of those powers. The same Act also em¬ 
powers trustees to appoint agents, where necessary, to carry 
out work of a technical description. 

Should an account which has been opened and conducted 
as an ordinary joint account prove to be a trust account, 
the banker is not liable as regards past transactions provided 
he had no notice of the true nature of the account. What 
constitutes notice is, of course, a question of fact, but, as an 
example, there is little doubt that the receipt of a cheque 
from a firm of solicitors " for the credit of the trustees of J. 
Robinson ” would put the bank upon inquiry concerning an 
account held in the names of " J. Robinson and Others/* which 
was operated on by Jones and Brown, severally. In fact, 
certain legal decisions in recent years have made it quite clear 
that a banker is no longer safe in feigning ignorance of trustee¬ 
ship, and, where doubt exists, it is better from the banker's 
point of view to treat the account as a trust account rather 
than as a joint account. 

On the death of a trustee the trust account should be broken 
and an examination of the trust deed made in order to deter¬ 
mine the course to be pursued, since as a general rule, surviving 
trustees may continue to operate in respect of the trust only 
when the deed contains no provision to the contrary. In the 
case of the death of a sole surviving trustee, and in the absence 
of any provision in the deed, the legal personal representatives 
of the deceased trustee may either continue to administer the 
trust/or may appoint some other person or persons to operate 
in place of the dead trustee. 

The bankruptcy of a trustee does not of itself pi event his 
continuing to act as such, unless he is a trustee in bankruptcy, 
when his office would be considered to be vacated (see page 62). 

DECEASED CUSTOMERS. 

When a customer dies, any moneys, securities, or other 
estate belonging to him in the hands of the banker are vested 
in his legal personal representatives, and all transactions upon 



136 


BANKING FOR ADVANCED STUDENTS 


his account must cease until probate of the will or letters of 
administration are issued. So far as the banker is concerned, 
mere hearsay that a customer is dead is not effective notice, 
but should be sufficient to induce the banker to make reason¬ 
able inquiries before refusing payment of cheques subsequently 
presented for payment. Cheques marked for payment at the 
request of the deceased may be safely debited to the account, 
and the contingency of death does not of itself prevent the 
banker from completing an order given by the customer for 
the purchase of stocks or shares. 

On production of probate by the executors (or letters of 
administration by the administrators), the balance on the 
deceased customer's account may be transferred to an account 
in the names of his legal personal representatives, and may 
then be dealt with in accordance with provisions of the will. 
The banker should record particulars of probate and supple¬ 
ment them with an abstract of the provisions of the will, 
thus providing himself with exact details of the way the estate 
is to be managed and the precise extent of the powers conferred 
upon the executors. 

EXECUTORS. 

An executor is the person appointed in a will to carry out 
the wishes of the testator, and, although he has complete 
freedom to decide whether he will so act, once he has agreed 
to act, or has performed any executorial act, he may not 
subsequently relinquish his executorship. 

Probate must be exhibited to a banker before he can safely 
permit an executor to deal with the estate of a deceased cus¬ 
tomer, but, where an advance is required immediately in order 
to clear the estate of revenue duty, the banker may make 
a loan to the executor against his personal security, provided 
the banker is satisfied as to the executor's integrity and 
authority to act. Money so lent to an executor cannot be 
made chargeable to the estate of the deceased person, but 
where there are moneys or securities in the hands of the banker 
and belonging to the deceased customer, the banker has a 
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lien on these to the extent of any advance he may have made 
to the executor for the purpose of paying estate duty and 
funeral expenses. Where there is more than one executor, it 
is a desirable practice of some banks to obtain a definite 
statement signed by all the executors 01 the manner in which 
their authority is to be used, despite the fact that one executor 
is permitted by law to act for all. As soon as probate has been 
exhibited to the bank, the balance on the deceased customer's 
account is usually transferred into an account in the names 
of the executors as such and may then be operated on by them 
in accordance with the terms of the will, but it should be noted 
that executors have no power to delegate their authority to 
a person not one of themselves, although this does not prevent 
them from employing an agent for the purpose of any transac¬ 
tions with which they are not technically qualified to deal. 
Unless the will of the deceased otherwise provides, executors 
have power to pledge the specific assets of the estate, and, 
here again, although one executor may validly deposit such 
security, it is desirable to obtain the concurrence of all before 
such a charge is taken. 

An infant cannot legally undertake the duties of an execu¬ 
tor, but must act during his minority through an adminis¬ 
trator. The bankruptcy of an executor does not vitiate his 
right to act as such, and the death of an executor does not 
affect the administration of the estate with which he is con¬ 
cerned, unless he happens to be a sole or a sole surviving 
executor, when his executors normally carry on the duties 
of his executorship. Should the deceased executor leave no 
will, then letters of administration must be taken art in the 
case of both estates. 

It sometimes happens that the legal personal representatives 
of a deceased person are appointed as “ executors and trustees* * 
and, therefore, fulfil two distinct offices in administering the 
estate of the deceased. In such a case, a banker would cer¬ 
tainly be safe in accepting the actions of one executor for all 
so long as the transactions concerned were part of the executor¬ 
ship alone, but immediately the trusteeship commenced, the 
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concurrence of all would be necessary. Just exactly where 
executorship ends and trusteeship begins was determined 
by the ruling of Mr. Justice North In re Smith, Henderson - 
Roe v. Hitchins. His Lordship expressed the view that it 
was the executor's duty to clear the estate—to pay debts, 
funeral, and testamentary expenses, and pecuniary legacies, 
and to hand over assets specially bequeathed to specific 
legatees. Any balance then remaining was to be considered 
a trust balance, and was to be dealt with strictly as such. 

So far as a banker is concerned, the wisest course in such 
a case would be to obtain the signatures of all in dealing with 
the account, and to regard it from the beginning as a trust 
account. 

ADMINISTRATORS. 

An administrator derives his authority to deal with a de¬ 
ceased person's estate from the High Court, and is appointed 
either in the absence of a will, or when a will exists but names 
no executor. Except in the latter case, an administrator’s 
duty is to wind up the estate according to law, and the same 
rules which govern the relationship of banker and executor, 
govern that of banker and administrator. It should be noted, 
however, that on the death of an administrator, fresh letters 
of administration must be taken out appointing another ad¬ 
ministrator to continue the winding up of the estate since the 
executors of the deceased administrator have no power to act 
in that behalf. 

LUNATICS. 

When a banker receives notice of the lunacy of a customer, 
he should break the account and, if authority exists for some 
other party or parties to operate on the account, that authority 
is terminated on proof of the customer's insanity. As a general 
rule, either a Committee consisting of one or more persons, 
or a Receiver in Lunacy is appointed by the Lunacy Com¬ 
missioners to deal with the lunatic’s estate, and the instrument 
of any such appointment should be produced to the banker 
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before he may safely honour cheques drawn by either of them 
on the lunatic's account. The powers of a lunacy committee 
or receiver are in all cases determined by the death of the 
lunatic. 

BANKRUPT CUSTOMER. 

Under the Bankruptcy Act of 1914, the commission of an 
act of bankruptcy by a customer of a banker does not necessi¬ 
tate the immediate cessation of all operations on that custo¬ 
mer's account. If, after committing an act of bankruptcy, 
and before a receiving order is made, a customer draws a 
cheque in favour of himself, it has been held that the banker 
may safely pay that cheque to the customer , but a similar 
payment may not safely be made to a third party, since, 
although under sect. 46 of the Bankruptcy Act of 1914, a 
payment made “ to a person subsequently adjudged bankrupt 
or to a person claiming by assignment from him " is protected, 
a cheque does not operate as a legal or equitable assignment 
of funds. (Bills of Exchange Act, 1882.) 

Once a Receiving Order has been made against a customer, 
however, no further operations should be permitted on the 
account, and should the customer be subsequently adjudicated 
bankrupt, a registered letter should be sent to the Board of 
Trade (or the Trustee in Bankruptcy) enclosing particulars 
of the cash, securities, and other effects available in the hands 
of the banker. If any of the customer's securities are held 
against a loan or overdraft then, as a secured creditor, the 
banker may proceed in any one of the following four ways— 

(1) He may rely on the security and not prc ve in the 
bankruptcy. 

(2) He may realize the security and prove for the balance 
of the debt. 

(3) He may assess the value of the security and prove 
for the balance (in this case the Trustee has the right to 
redeem the security at the assessed value). 

(4) He may surrender the security and prove for the 
whole debt. 
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The first and second methods of procedure indicated above 
are those usually employed, the second being essential when 
the security held only partially covers the debt, unless no 
market exists for the security despite the fact that it has 
a definite value. In that case, the banker can proceed as 
indicated in (3) or (4), although the last method is of particular 
use when the security has become valueless or has a heavy 
liability attached. 

The duties of agency or executorship are not determined 
by the bankruptcy of the person so acting, and an infant 
cannot be made bankrupt. If one of the beneficiaries of an 
ordinary joint account is made bankrupt, such a contingency 
cancels any mandate at that time in operation, and all cheques 
subsequently drawn on the account must be signed by all 
the solvent beneficiaries, together with the Trustee in Bank¬ 
ruptcy of the bankrupt beneficiary. 

Where valuables are held in safe custody by a banker 
on behalf of a customer who becomes bankrupt, they be¬ 
come vested in the Trustee and should not be returned to the 
bankrupt. 

ASSOCIATIONS, CLUBS, AND SOCIETIES. 

When an association, club, society, or other similar non¬ 
corporate body is accepted as a customer by a banker, the 
account concerned may be opened either in the name of a 
private individual, together with an indication of that person's 
fiduciary capacity, such as " Thomas Smith—Treasurer of the 
X.Y.Z. Society," or in the name of the society itself. If the 
account is opened in the name of the society, the banker must 
be furnished with a mandate containing precise instructions 
for the working of the account together with the names and 
specimen signatures of all persons authorized to sign on behalf 
of the society. A copy of the rules of the society should also 
be retained by the bank. 

Since a non-corporate body cannot contract, it cannot be 
made responsible for the repayment of borrowed money, and 
for this reason, therefore, accounts of this type should always 
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be kept in credit unless arrangements can be made for the 
adequate provision of some personal security against a pro¬ 
posed overdraft. 

The death, retirement, or dismissal of an official who has 
been duly authorized to operate on the account does not of 
itself prevent the banker from paying outstanding cheques 
signed by that official before the happening of the contingency, 
but if the banker has any reason for thinking that any such 
cheque was drawn subsequent to the date of retirement or 
dismissal, the wisest course to adopt would be to return the 
cheque with the answer " Drawer’s signature requires con¬ 
firmation.” The bankruptcy of such an official does not neces¬ 
sarily impair his capacity to act on behalf of the society. 

GENERAL PARTNERSHIP. 

(a) Opening and Conducting a Partnership Account. Once 
a person leads others to believe that he is partner in a firm 
(i.e. “ holds-out ”) he becomes liable as such (see page 24), 
and, hence, when a banker opens a partnership account, he 
should obtain a mandate signed by all the partners acknowledg¬ 
ing their respective liability and giving precise instructions 
of the manner in which the account is to be conducted. The 
mandate should also furnish specimen signatures of all persons 
authorized to operate on the partnership account together 
with the exact limits of their respective authorities. If a 
partnership deed exists, this should be exhibited to the 
bajiker, who should make an abstract of it, supplemented by 
any further information obtainable regarding the financial 
standing of the partners, the capital of the firm ? \d how con¬ 
tributed, and the type of business the partnership proposes 
to transact. 

If the partnership is a trading partnership, an implied power 
exists to deal in bills of exchange and promissory notes, unless 
the partnership deed otherwise provides, but where such 
instruments have been made payable at the bank under the 
signature of a partner or official of the firm who is not author¬ 
ized to deal with such documents, or, in respect of whose 
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signature the bank has been specially instructed, then those 
instruments must not be paid by the bank, although in so 
far as they arise in the ordinary business of the firm, they 
would bind third parties. 

A partner in a non-trading partnership has no implied power 
to bind the firm on bills of exchange or promissory notes, 
and if the partners of such a firm wish to transact business 
by means of those instruments, they must include a provision 
to that effect in the partnership deed. In addition, if it is 
desired that the partnership account should be operated on 
by individual partners, a mandate to that effect should be 
given to the banker signed by all the partners, since without 
the express authority of his co-partners, a single partner in 
a non-trading partnership who signs the firm's name to a 
negotiable instrument, or who attempts in any other way 
to bind the firm, will make himself personally liable without 
binding his co-partners. 

The retirement of a partner necessitates the breaking of 
the partnership account in cases where the banker desires 
to preserve his rights against the retiring partner's estate, and 
to avoid the operation of the Rule in Clayton's Case. A new 
account should be opened and a fresh mandate taken from 
the remaining partners, in addition to which the banker would 
be wise to ascertain what portion of the firm’s capital is about 
to be removed. The personal value of the retiring partner 
so far as ability and connections are concerned, may prove 
a factor of considerable importance which the banker should 
not overlook. 

The effect of introducing a new partner into a firm is to 
substitute a new firm for the old one with the intention of 
the new firm taking over all the liabilities of the old firm, 
but the new partner will not be liable for those debts incurred 
by the firm before his introduction unless he definitely agrees 
to accept such liability. Unless such an undertaking is ob¬ 
tained by the banker from the new partner in regard to the 
partnership account, it is better to break that account when 
notice of the introduction of the new partner is received in 
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order to fix the commencement of his liability, and to open 
a new account through which all subsequent transactions will 
pass, and to which the balance of the old account may be 
transferred after debiting all outstanding commitments. 

(b) Dissolution of Partnership. As explained on page 26, 
a partnership may be dissolved in several ways, but, not¬ 
withstanding the contingency which causes the dissolu¬ 
tion, the following procedure should be adopted by the 
banker— 

(1) Break the account as soon as notice is received of the 
happening of the contingency. 

(2) Open a new account through which all subsequent 
transactions must pass. 

(3) Notify the remaining partners of (1) and (2), and 
request authority to debit all outstanding cheques, etc., to 
the new account. 

If the dissolution of the partnership is caused by the death 
or bankruptcy of a partner, the balance on the firm’s account 
vests in the surviving partners who can give the banker a 
valid discharge for it, but they are liable either to the legal 
personal representative of the deceased partner or to the 
Trustee in Bankruptcy in so far as whatever may be that 
partner’s share of the balance. Cheques drawn by a dead 
partner may safely be honoured by the banker except when 
the account has been broken in order to avoid the operation 
of the Rule in Clayton's Case in favour of the deceased part¬ 
ner’s estate, and so far as that estate is concerned, it can only 
be held liable for those debts contracted by the partnership 
during his lifetime and within the period during which he 
purported to be a partner. Unless drawn subsequent to the 
date of bankruptcy, cheques drawn by a bankrupt partner 
may be paid, but where doubt exists these should be returned 
for confirmation by the remaining partners. 

LIMITED PARTNERSHIPS. 

As explained on page 29, limited partnerships must con¬ 
tain at least one general partner, and so far as a banker is 
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concerned, it is with the general partner(s) of a limited partner¬ 
ship that arrangements must be made for the opening and 
conducting of the partnership account. The procedure to be 
followed is similar to that for a general partnership, but the 
banker must be careful to bear in mind that the limited part¬ 
ners have no power to join in the management of the firm's 
business, and, consequent Iv, no power to operate on the ac¬ 
count, or to give security for a loan. Since limited partners 
possess power to inspect the books of the firm, and to inquire 
into the state of the firm's business, it is probable that they 
also possess authority to receive information from the firm’s 
banker regarding the firm’s account, but it is very doubtful 
whether a banker would be justified in delivering the partner¬ 
ship pass book to a limited partner without the concurrence 
of the general partners. The death or bankruptcy of a limited 
partner does not dissolve the partnership and, therefore, on 
such a contingency occurring, there is generally no need for 
the partnership account to be broken or the usual banking 
operations of the firm to be in any way disturbed. 

LIMITED COMPANIES. 

(a) Opening and Conducting a Company's Account. Before 
opening an account for a limited company, a banker should 
require to be furnished with the following documents— 

(1) A copy of the directors' resolution authorizing the 
opening of the account, duly certified by the Chairman and 
Secretary. 

(2) A mandate giving precise instructions concerning the 
way in which operations on the account are to be conducted, 
together with specimen signatures of those authorized to 
sign cheques and other negotiable documents on the com¬ 
pany's behalf. 

(3) A copy of the Memorandum of Association. 

(4) A copy of the Articles of Association. 

(5) A copy of the last balance sheet issued by the com¬ 
pany. 

(6) A copy of the last prospectus issued by the company. 
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In addition to receiving copies of the above-mentioned 
documents, the banker must also have exhibited to him the 
company’s certificate of incorporation and its certificate to 
commence business. No operations, except the receipt of 
moneys on account of share capital or debenture borrowings, 
may safely be permitted by a banker until he has made himself 
acquainted with the information contained in the documents 
already mentioned, and particularly that contained in the 
Memorandum and Articles of Association, since every person 
who in any way engages in business dealings with a company, 
is bound by the rules and regulations laid down in those two 
documents. 

It is the practice of many companies to use a form of con¬ 
ditional order to pay (see page 94) in place of a cheque proper 
in drawing upon their respective accounts, and in such cases 
it is essential that the banker concerned should not only see 
that he obtains a proper indemnity in respect of the use of 
such documents, but also that the company has power to give 
such an indemnity (see page 33). In addition, in order to 
establish the liability of a company upon a bill or note, not 
only must the company have power so to contract, but it 
is also essential that the company’s signature should be at¬ 
tached by a properly authorized person and in a form binding 
under the Companies Act of 1929. It therefore follows that, 
all cheques and drafts drawn on a company’s account must 
be properly signed “ for and on behalf of ” the company 
by the requisite number of signatories required by the Articles 
of Association, but in so far as stopping payment of a draft 
is concerned, it is the practice of bankers to act on 7 he instruc¬ 
tions of the secretary of the company without insisting upon 
a formal notice of countermand signed by all the signatories 
to the draft concerned. Power to draw, endorse, or negotiate 
bills of exchange, or to borrow money, or to pledge specific 
assets of the company, belongs only to trading companies or 
companies so authorized by their respective instruments of 
incorporation. 

(b) Company in Liquidation. The various ways in which a 
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company may be wound up are dealt with on page 48, and, 
as soon as a banker receives notice of the commencement 
of liquidation proceedings, he must at once stop the account 
of the company concerned and hold any balance at the dis¬ 
posal of the liquidator. If the account is overdrawn at the 
time the notice is received, there is obviously no balance 
available for the liquidator, and the banker’s procedure will 
depend upon whether the overdraft is unsecured or secured. 
In the former case he must tender a proof in the liquidation 
proceedings for the amount owing to him (including charges), 
in the latter he has the option of proceeding in any one of 
the four ways available in the case of a secured creditor of 
a bankrupt. (See page 64.) 

As soon as a liquidator is appointed, the powers of the 
directors to operate on the company’s account are at an end, 
but in so far as cheques are concerned, the banker is in a 
very similar position to that in the case of the bankruptcy 
of a private person (see page 139). A compulsory winding-up 
dates from the presentation of the relative petition, and any 
outstanding cheques subsequently paid without the concur¬ 
rence of the liquidator cannot be validly debited to the 
account. Apart from a general care in the supervision of such 
accounts, practically the only safeguard a banker has in deal¬ 
ing with companies lies in a regular and methodical search 
of the London Gazette , although, in the case of companies 
who wind up voluntarily, the banker is often aware of the 
resolution passed by the company to that effect before 
the statutory advertisement makes its appearance in the 
Gazette. 

FRIENDLY SOCIETIES. 

A friendly society may or may not be registered with the 
Registrar of Friendly Societies, and, in order for such registra¬ 
tion to be effected, the society concerned must conform to 
the provisions of the Friendly Societies Act of 1896. Regis¬ 
tered friendly societies enjoy particular privileges under the 
Act, foremost among which are borrowing and mortgaging 
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powers and exemption from stamp duty in respect of the 
following documents— 

[а) A draft, order, or receipt given by or to a registered 
society in respect of money payable by virtue of the Act or 
under the society’s own rules. 

(б) A letter or power of attorney granted by any person 
as trustee for the transfer of any money of a registered society 
or branch, or by the treasurer or other officer thereof. 

(c) A bond given to or on account of a registered society 
or branch, or by the treasurer or other officer thereof. 

(d) A policy of insurance or appointment or revocation 
of appointment of agent, or other document required or 
authorized by the Act, or by the rules of a registered society 
or branch. (Sect. 33, Friendly Societies Act, 1896.) 

The account of a friendly society should be opened in the 
name of the society, and the banker should obtain a copy 
of the resolution authorizing its opening, together with full 
details as to the way in which the account is to be conducted, 
and specimen signatures of those authorized to draw and 
endorse cheques and other negotiable instruments. In addi¬ 
tion, the banker should also obtain a copy of the rules of the 
society in order that he may not knowingly become a party 
to ultra vires transactions, 

BUILDING SOCIETIES. 

All building societies formed under the Building Societies 
Acts, 1874-94, are incorporated building societies, and obtain 
their respective certificates of incorporation from the Registrar 
of Friendly Societies, but a society formed under th Building 
Society Act of 1836 remains an unincorporated society until 
it obtains a certificate of incorporation under the later Acts. 
The difference between an incorporated building society and 
an unincorporated society is similar to that existing between 
a registered and an unregistered friendly society, but it is 
important to note that cheques or other orders for payment 
issued by an incorporated building society are not exempt 
from stamp duty unless the payments they represent are 
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made to members of the society by a banker actually appointed 
an " officer ” of the society. 

The general procedure under which an account is opened 
and conducted for a building society is the same as that 
adopted in regard to a friendly society. 

LOCAL AUTHORITIES. 

The principal local authorities consist of County Councils, 
Municipal Corporations, and Urban and Rural District Coun¬ 
cils, and the powers of these authorities are controlled by 
certain Acts of Parliament. As explained on page 102, it is 
frequently the practice for a local bank manager to be ap¬ 
pointed treasurer to the authority, and payments are made by 
the authority by means of orders drawn by certain authorized 
officials on the Treasurer and payable at the branch bank of 
which he is the manager. Apart from the particular type of 
orders to pay associated with such accounts, the significance 
of which is dealt with on page 103, the conduct of the account 
of a local authority is not dissimilar to that of any other 
corporation account, but it should be borne in mind that 
where such a public body opens a number of accounts, such 
as “ Rates Account/' “ Water Supply Account,” " Electricity 
Account,” etc., the banker has no right of set-off between 
them in the event of one or more becoming overdrawn. The 
orders drawn by a local authority are not exempt from stamp 
duty. 

TRADE UNIONS. 

The account of a trade union with a banker is usually opened 
in the name of the union’s trustees, and the procedure is 
similar to that adopted in the case of a friendly society. The 
powers and duties of the trustees and union officials are speci¬ 
fied in the rules of the union, and the banker should retain 
a copy of these for reference. Unless special arrangements 
are made at the time the account is opened, all the trustees 
should sign cheques drawn on the account, but a notice of 
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countermand from any one trustee or from the secretary or 
other official countersigning a cheque may be acted upon by 
the banker. Cheques drawn by trade unions are not exempt 
from stamp duty. 

SUSPENSE ACCOUNT. 

A suspense account is an account to which credits received 
by a bank are placed when, for some reason, it is either im¬ 
possible or inadvisable to place them direct to the accounts 
to which they purport to belong. A cheque received from 
a third party for the account of “ John Jones,” when the 
only account kept by the bank concerned is “ John Jones and 
Mary Jones ” (his wife) should not be credited to the joint 
account unless definite instructions have been given by John 
Jones to that effect. The amount of the credit should be passed 
to a suspense account, the cheque sent forward for collection, 
and John Jones should be written to in order to obtain in¬ 
structions concerning the proceeds. If John Jones authorizes 
the credit to be placed to the joint account, the matter is 
then at an end and the necessary debit can be passed to 
the suspense account, but if the bank had credited the 
joint account without Jones’ permission and Mary Jones 
drew out the amount of the credit, there can be little 
doubt that the bank would be liable to John Jones to that 
extent. 

As a general rule, the main function of a suspense account 
is to provide for the receipt of credits as outlined above, and 
debits should be passed to the account only for the purpose 
of transferring funds to their proper accounts. Some banks, 
however, debit cheques and drafts payable undei advice to 
a suspense account in certain circumstances as an alternative 
to returning a draft marked “ No advice—please re-present,” 
although such a procedure is not without considerable risk 
since, should an advice be cancelled, or for any other reason 
fail to come to hand, the paying banker would not be able 
to debit the customer’s account with the amount of the 
draft. 
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PAYMENT UNDER RESERVE. 

When a payment of money is made by a banker “ under 
reserve/' it means that the bankei reserves the right to recall 
the amount so paid should he subsequently discover that the 
payment is not in order. An operation of this kind is usually 
confined to bankers and the banker receiving the money re¬ 
ceives it under the conditions stated. It is a convenient and 
practical method of avoiding loss of interest consequent upon 
the delay of letters of advice, particularly in these days when 
large sums are often transferred in that way from one bank 
to another on behalf of foreign customers. What may happen 
is often as follows: The Comhill Bank receives a letter auth¬ 
orizing the receipt of £200,000 for the account of X Y to be 
paid to them by the Lombard Bank on the 2nd February. 
On that date, the Lombard Bank is still without instruc¬ 
tions to pay the money, but at the request of the Comhill 
Bank it may, in certain circumstances, agree to make the 
payment “ under reserve " pending the receipt of the proper 
advice. On such payment being made the Lombard Bank 
cables its customer: “ Your account debited £200,000 to-day 
paid under reserve to Comhill Bank for Account XY.” 
When the proper advice comes to hand (usually a day late) 
the “ reserve " is lifted and the transaction operates as if 
made in the ordinary way. Cheques and drafts payable only 
under advice may also be dealt with in this way, provided 
the collecting bank agrees to accept payment under that con¬ 
dition, but it should be clearly understood that all payments 
made “ under reserve" are essentially private arrangements 
made usually between bankers and ungovemed by statutory 
authority. 



CHAPTER XIII 

ADVANCES: (i) THE BANKER’S CAPACITY TO LEND 

The lending of money is one of the chief activities of a deposit 
bank, and, in order to understand the fundamental principles 
which determine the manner and amount of advances to a 
bank’s customers, it is necessary to study the various items 
to be found in a bank’s balance sheet. 

BANK BALANCE SHEETS. 

One of these in its most modem form is reproduced on 
pages 152-3, but, in order that a comparison of the various 
items therein contained may be applicable to deposit banks 
generally, a specimen balance sheet based on the aggregate 
figures given in the balance sheets of all the clearing banks 
(excluding the Bank of England), has been drawn up as 
follows— 

SPECIMEN BANK BALANCE SHEET 


31ST December, 19.. 


Liabilities 

£ 

millions 

Assets 

£ 

millions 

Per cent 
to 

deposits 

[a) Paid-up Capital 

II'X 

(/) Cash in hand and with the 



lb) Reserve Fund 

90 

Bank of England . 

355 

129 

( c ) Current, Deposit, and 


( g) Balances with, and cheques 



Other Accounts . 

2757 

in course of collection on, 



(i) Balance of Profit & Loss 


other banks, etc. . 

12*2 

4*4 

Account 

II 

[h) Money at Call and Short 



(e) Acceptances, Endorse¬ 


Notice 

21-9 

7.9 

ments, etc. . 

249 

[*) Bills Discounted 

3**8 

n*5 



(j) Loans and Advances 

147*3 

53*4 



(fc) Investments . 

420 

15*3 



(/) Bank Premises 

5*: 




(m) Liabilities of Customers 





for Acceptances, En¬ 





dorsements, etc., as per 





contra .... 

249 



£ 321-8 


£ 321*8 



LIABILITIES. 

(a) Paid-up Capital. Share capital of any sort is shown as 
a liability in a company’s balance sheet because it represents 




LLOYDS BANK 

Balance Sheet— 


LIABILITIES 

Capital— 

Authorized: £74,000,000 

in 14,500,000 “A" Shares of £5 each 
1,500,000 “ B " Shares of £1 each 
Issued: £73,302,076 

in 14,372,956 “A" Shares of 
£5each,jJiper 

share paid up £14,372,956 o o 
1,437,296 “ B " Shares 
of £1 each, 

fully paid . 1,437,296 o o 


- £15,810,252 0 o 

Reserve Fund.10,000,000 o o 

Profit and Loss Balance, as per Account below 1,495,177 11 1 


27,3<>5,429 n 1 

Current, Deposit, and other Accounts, in¬ 
cluding provision for Contingencies .£351,644,168 4 8 
(Public and other Accounts secured 
as per contra are also included) 

Balances in account with Subsidiary 
Companies . 796 6 8 

-351.644.964114 

Notes in Circulation (Isle of Man) secured as per contra 5,839 o o 

Acceptances ........ 8,603,470 5 6 

Endorsements, Guarantees, and other Obligations 43,622,815 9 4 


(Reproduced by courtesy of Lloyds Bank, Ltd.) 


f431.182.51817 3 



LIMITED 

31ST December, 1929 

ASSETS 

Cash in hand andwith the Bank of England £44,203,998 11 2 

Balances with, and cheques in course of 
collection on, other Banks in the British 

Isles.12,798,849 5 11 

-^57.002,84717 1 

Money at Call and Short Notice.26,484,814 12 6 

Balances with Banks Abroad ..... 4,665,647 7 9 

Treasury Bills ........ 27,180,000 o o 

British Bills of Exchange ...... 8,179,603 13 10 

Colonial and Foreign Bills ...... 4,265,672 14 o 

Investments at or under Market Value— 

Treasury Bonds and other short-term 

British Government Securities . £17,135,695 9 10 
Other British Government Securities 
(of which £528,122 15s., nominal, is 
lodged for Public and other Accounts 
and for the Note Issue in the Isle of 

Man).16,581,904 15 3 

-33,717,600 s i 

Indian and Colonial Government Securities, and British 
Corporation Stocks ...... 1,179,095 8 11 

Other Investments (Note. There is a contingent 
liability for uncalled Capital in respect of a portion of 
these Investments) ...... 2,237,431 5 5 

Shares in Subsidiary Companies— 164,912,713 4 7 

The National Bank of Scotland Lim¬ 
ited, £4,877,270 (nominal) Stock 
(£1,072,999 8s. paid up). Taken at 
Capital paid up, plus proportion of 
Reserve Fund and undivided Profits £2,656,908 o o 

Bank of London & South America 
Limited, 402,670 shares of £5 each, 
fully paid, at £8 10s. per share . 3,422,695 o o 

Indian Premises Company Limited, 

7,000 shares of Rs. 100 each, fully 
paid, at cost .... 54,501 14 5 

Nominee and other Companies 

(written down to nil) . . . - 

- 6,134,104 14 5 

Lloyds & National Provincial Foreign Bank Limited, 

12,000 shares of £50 each, fully paid, at £50 per share 600,000 o o 

Loans and Advances . .£191,010,596 6 8 

Balances in account with Subsidiary 

Companies.741,656 4 6 

-191,752,252 11 2 

Items in transit.3,910,386 4 6 

Other Assets and Accounts (including sundry Properties at 
cost, less amounts written off) ..... 4,689,053 18 9 

Bank Premises, at cost, less amounts written off . . 6,957,722 9 o 

Liabilities of Customers for Acceptances, as per contra 8,603,470 5 6 

Liabilities of Customers for Endorsements, Guarantees, and 
other Obligations, as per contra ..... 43,622,815 9 4 

£431,182,51817 3 


11—(6179) 
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the total funds subscribed by the shareholders of the company 
which the company would be expected to repay on going into 
liquidation. Paid-up capital is that part of the total issued 
share capital already contributed in cash, and any balance 
remaining unpaid can be “ called " by the directors of the 
company according to the conditions laid down at the time 
the shares are issued. When a company passes a resolution 
to the effect that all or any part of its uncalled capital shall 
be called only in event of the company going into liquidation, 
the uncalled portion so affected forms a reserve liability and 
cannot be mortgaged or charged to secure the company's debts. 

(b) Reserve Fund. The reserve fund consists of that part of 
the bank's profits which has been set aside from time to time to 
strengthen the general position. As a general rule, the reserve 
cannot be disturbed without a resolution of the shareholders, 
and in this respect must be distinguished from the bank’s 
“ Contingency Fund," which is usually included in the item 
“ Current, Deposit and Other Accounts The amount of the 
reserve fund, when added to the balance of the profit and loss 
account, shows the excess of assets over all other liabilities. 

(c) Current, Deposit, and Other Accounts. This item is the 
chief liability of a bank, and, to a very great extent, is a 
demand liability at that. It is the total amount due to the 
bank's customers on the date the balance sheet was drawn up, 
and it is on the amount of this item that the proportionate 
disposal of the bank's assets is determined. The “ other 
accounts " referred to include those accounts in the bank's 
own ledgers (as opposed to the customers ledgers) which have 
credit balances resulting from unclaimed funds of one sort 
or another, among which may be included the bank's “ Con¬ 
tingency Fund," which is really a hidden reserve created to 
avoid drawing upon the reserve proper should unexpected 
losses of a moderate nature accrue to the bank. 

{d) Balance of Profit and Loss Account. This item consists 
of that portion of the year’s profits which remains after the 
necessary deductions have been made for the payment of 
dividends and for special allocations. 
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(e) Acceptances, Endorsements, etc. This item represents 
the gross liability of the bank to third parties by reason of 
its having accepted or endorsed bills of exchange on behalf 
of customers, and since the customers so accommodated are 
liable to the bank to the same extent, a similar amount also 
appears on the assets side of the balance sheet. (See (w).) 

ASSETS. 

(/) Cash in Hand and with the Bank of England. This as¬ 
set is the most liquid of all. It is often referred to as “ Bank 
Cash,” and consists of the actual notes and coin in the bank's 
possession (i.e. till money at Head Office and branches + Head 
Office reserve of notes and coin), together with the bank's 
balance at the Bank of England. The Bank of England is 
the Central Bank of the country, and the long-established 
custom for all the joint-stock banks to keep balances with 
the Bank of England has resulted in the maintenance of what 
is known as the Central Reserve System, one of the great 
advantages of which is the ability to transfer large sums from 
one bank to another merely by means of a book entry (as 
exemplified by the daily adjustment in differences arising be¬ 
tween banks as a result of Clearing House operations). 

The ratio of “ Bank Cash " to Deposits is usually maintained 
at about 12 per cent, so that an increase in deposits is generally 
accompanied by an increase in “ Bank Cash "; but where the 
increase in deposits in one bank is caused by a decrease in 
the deposits of another bank, the increase in “ Bank Cash " 
in the first case is offset by a compensating decrea e in the 
second. A loan by one bank creates a deposit (or deposits) 
for another bank (or banks), but a loan by the Bank of England 
not only creates a deposit, but also increases “ Bank Cash," 
since the money so obtained is either taken in actual cash 
or credited to the account of one of the bankers with the 
Bank of England. 

(g) Balances with, and Cheques in Course of Collection on, 
Other Banks, etc. An asset consisting of claims by the bank 
upon the resources of other banks. As a general rule, the 
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total amount of this item is realizable in actual cash in about 
three days, and represents about 4 per cent of the deposits, 
but it must be remembered that similar claims are also out¬ 
standing against the bank in favour of other banks, so that 
the net cash value of a final adjustment of this item between 
all the banks would amount to considerably less in each case 
than the amount it purports to represent. In addition, such 
a settlement would also reduce deposits to a proportional 
extent. 

(h) Money at Call and Short Notice. This asset is often 
referred to as the banker’s " second line of defence,” so far 
as meeting an unexpected demand for funds is concerned. 
It certainly functions as a safety valve, being the first item 
to contract when the bank needs money, and the first to expand 
when the bank has surplus funds. Money at call and short 
notice represents the bulk of the outstanding loans of the 
bank to the Money Market, and is lent mainly to bill brokers 
and discount companies in the form of day-to-day money, 
fixtures, or overnight money (see page 174). A very large 
proportion of this sum is obtainable by the bank within 
24 hours, and the whole of it, if necessary, within about a 
week, so that funds temporarily lent by the bank in this fashion 
are preserved in a liquid form and are, in fact, a kind of reserve 
invested at a profit upon which the banker can call at any 
time to replenish his till or balance at the Bank of England. 
The ratio of this item to deposits in the specimen balance 
sheet under consideration is 7*9 per cent, but since it is a 
well-known fact that “ Bank Cash ” is “ window-dressed ” for 
balance-sheet purposes at the expense of ” Money at Call and 
Short Notice,” it may be assumed that the working ratio of 
this asset to deposits is somewhat higher. 

(i) Bills Discounted. This item not only represents bank 
and commercial bills discounted by the bank for its customers, 
but also includes the bank's investments in Treasury Bills. 
When a banker discounts a bill, he buys it from the holder 
at a price which represents the present worth of the bill (i.e. 
the nominal amount, less interest on the number of days still 
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to elapse before the bill becomes due for payment) and, hence, 
by a judicious selection of the tenor of the various bills offered 
for discount, a banker can arrange his bill portfolio in such 
a manner as to ensure certain definite sums becoming due 
to him on particular dates. A very popular type of bill for 
discount is one with about three months to run and, hence, 
it should be apparent that the asset “ Bills Discounted ” has 
what might be called accumulating liquidity, since the longer 
the period for which bills are held, the greater will be the 
cash value of this asset. It is certainly the item which lies 
between the really liquid assets of the balance sheet and those 
of a fixed nature, and in the balance sheet under considera¬ 
tion, “ Bills Discounted ” bears a ratio to deposits of 11-5 per 
cent. 

(;) Loans and Advances. The accommodation afforded by 
a bank to various customers, either by fixed loans or by fluc¬ 
tuating overdrafts on current account, is nowadays the largest 
of its assets, with a ratio to deposits of at least 50 per cent, 
and despite the fact that such advances are usually repayable 
on demand, or after very short notice, it will be realized that 
this item is far less liquid than any of those previously men¬ 
tioned. In an emergency, no bank could expect much imme¬ 
diate help in increasing its ready cash from money lent to 
its customers, and a general request to its borrowers to repay 
their loans at once would not assist in allaying any panic 
which such an emergency might reasonably be expected to 
foreshadow. 

( k ) Investments. The investments of a bank are assets of 
a fixed nature, and, by undervaluation, often represent a 
hidden reserve. They generally consist of first-class securities, 
to a large extent of Government and Municipal issue, and also 
include the bank’s investments in its affiliated concerns. 
The immediate value of such securities in an emergency is 
problematical, since, if money is scarce, an attempted sale 
to any large extent might result in severe loss to the bank 
besides giving an impression of weakness in the bank’s 
position. 
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(/) Bank Premises. This asset is a very valuable one, 
although the least liquid of any, and, in most cases, again 
represents a hidden reserve by reason of undervaluation. 

GENERAL CONSIDERATIONS FOR BANK ADVANCES. 

The foregoing details regarding the composition of a bank’s 
assets, coupled with the fact that over 50 per cent of its imme¬ 
diate liability is reflected in money lent to customers, should 
make it clear to the reader how very important it is that 
careful consideration should be given by a banker in formulat¬ 
ing the general principles upon which he grants such accom¬ 
modation. The abilit}' of a banker to risk so large a sum 
in advances to customers is based chiefly on the fact that a 
ratio of about 12 per cent cash to deposits, backed by the 
reserve afforded by money in transit and market loans (all 
of which provide cash within a very short period), has proved 
sufficient in practice through many years of experience, to 
meet the demands of account holders; but, nevertheless, in 
the event of a serious and unprecedented demand by customers 
for their credit balances, considerably more cash could be 
demanded than would be immediately available and, hence, 
it necessarily follows that, although so large a sum may nor¬ 
mally be safely lent in proportion to deposits, the banker 
must always bear in mind his ultimate liability and take steps 
to ensure that his advances to customers remain as liquid as 
possible. 

Bank advances, therefore, should be liquid, safe, profitable, 
and proportionate (to total deposit liability), and it is a well- 
known maxim that it is better from a banker’s point of view 
to lend moderate sums to a large number of customers rather 
than large sums to a few customers. In addition, it is also 
a fundamental principle that the main purpose of such accom¬ 
modation should be to provide the customer with additional 
working capital and not with funds to sink in fixed capital, 
such as machinery, which, once bought, immediately decreases 
in saleable value. 

Thus, the making of bank advances should be based on 
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the general principles referred to above, and, in cases where 
an advance is sought in circumstances where one of the basic 
principles is wanting, it is for the banker to decide whether 
there are other facts present which justify the advance being 
made. An application for a bank advance generally requires 
careful consideration from two main points of view—the type 
of customer seeking the advance and the kind of security 
he is prepared to provide against its due repayment—and the 
first of these considerations assumes an aspect of supreme 
importance when the proposed loan is to be only partially 
secured, or where no security of any sort is available. The 
following chapter deals with the various types of bank bor¬ 
rowers, and, since loans made to the Money Market differ 
appreciably from those made to the other customers of a bank, 
a separate chapter has been devoted to that aspect of bank 
advances. 



CHAPTER XIV 


advances: (ii) general borrowers 

Bank loans can be divided into three classes in so far as the 
security covering them is concerned—fully secured, partially 
secured, and wholly unsecured—and, although an unsecured 
or only partially secured advance has always called for careful 
consideration by the lending bank, the Hatry case showed 
how very unsafe it is to lend heavily merely because the 
security offered appears adequate to cover the loan. Whatever 
the type of borrower, or whatever the security offered, an 
application for an advance needs careful consideration from 
three main points of view— 

1. The Integrity of the Borrower. This is the most vital 
thing of all. The integrity of the borrower must be undoubted, 
irrespective of the kind or amount of security he is able to 
deposit against the loan. 

2. The Source of Redemption. When a banker makes an ad¬ 
vance to a customer, he expects repayment to be made without 
having to have recourse to the security by which it is covered, 
and unless a proper redemption of the loan may be so expected, 
it is not a good banking proposition. The greater the certainty 
of redemption, the less inclined (within certain limits) will 
the banker be to insist upon any particular degree of liquidity 
in the security. 

3. The Purpose of the Borrowing. Bank loans are designed 
to meet the genuine requirements of trade and commerce and 
should not be made for speculative purposes. 

KIND OF LOAN. 

Accommodation may be granted to a customer either by 
the opening of a loan account, or by permitting the customer 
to overdraw his current account, but it is important to remem¬ 
ber that on the death or bankruptcy of the customer, or on 
the service of a garnishee order, the banker must suspend 
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all operations on the customer’s accounts, and, if necessary, 
combine these in order to decide the ultimate balance due or 
payable. (See Set-off, page 123.) 

TYPES OF BORROWERS. 

Private Individuals. As a general rule, wholly unsecured 
advances to private persons should be exceptional, and, in 
dealing with this type of customer, the amount advanced more 
frequently depends jointly upon the security offered and the 
financial standing of the applicant. By tactful and adroit 
questions the banker should get the customer to tell him the 
real purpose for which the loan is required, the arrangements 
he proposes to make for its repayment, and the period during 
which the loan is to be outstanding; and these facts, when 
taken in conjunction with the banker’s own knowledge of the 
customer (as evidenced by the working of his account), and 
the extent to which he is able to offer security for the advance, 
should enable the banker to decide whether he may safely 
make the desired loan. 

Joint Accounts. When a joint account is opened, it is usual 
for the banker to take a mandate covering any borrowing 
transactions since joint account holders have no power to 
pledge each others credit purely by reason of their association 
as such; but, in any case, when money is lent to joint account 
holders, it is essential that they should be bound jointly and 
severally in respect of the loan. The absence of such an under¬ 
taking would leave the parties only jointly liable, and, in the 
event of the death or bankruptcy of one of them, that person's 
estate would be freed from liability in respect of the advance. 
There is no reason, however, why one of the parties should 
not deposit personal securities to cover the joint borrowing, 
in which case the banker would be quite safe whichever account 
holder died. 

Trustees. By sect. 16 of the Trustee Act, 1925, trustees 
are permitted to raise a loan for purposes of the trust, but, 
apart from this exception, no advances may be validly 
obtained by trustees on the security of trust property unless 
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the trust deed specifically authorizes such borrowing to take 
place. 

Executors and Administrators. Temporary accommodation 
is often granted to executors and administrators in order to 
enable them to pay estate duty and other debts which need 
immediate satisfaction, before probate of the will or letters 
of administration have been granted, but before any such 
advance is made, it is essential that the banker should be 
satisfied that the persons applying for the accommodation are 
those entitled to act. Borrowing by executors is primarily 
a personal liability, since no one is entitled to deal with the 
estate of a deceased person until probate has been granted. 
The usual procedure is for the borrowers to sign an under- 
taking to repay the loan out of the first moneys received from 
the estate, and to give a general pledge of the deceased cus¬ 
tomer's securities in the banker's hands. If probate is sub¬ 
sequently granted, this undertaking becomes valid, but not 
otherwise, and in cases where the signing parties are unknown 
to the bank, it may be desirable to include in the undertaking 
a certificate by the solicitor acting in the matter to the effect 
that the borrowers are, in fact, the persons duly entitled to 
administer the estate of the deceased. 

An alternative method by which executors and adminis¬ 
trators may obtain an advance for the purpose of their legal 
obligations is for them to deposit personal security until the 
estate becomes available, when the existing security may be 
exchanged for that belonging to the estate, since adminis¬ 
trators have power to pledge any of the specific assets of an 
estate to secure an advance, and executors also possess similar 
powers unless the will under which they act otherwise provides. 
In this respect, it is important to note that, although of the 
several legal personal representatives of a deceased person, 
any one may give a valid discharge in respect of the estate 
under their control, it is wiser, when making an advance 
against a charge over specific assets, to obtain the signature 
of all the executors or administrators to the instrument of 
charge since the duties of executorship, as explained on page 
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137, often merge into those of trusteeship before the estate 
is finally wound up. 

Infants. A person under the age of 21 (either sex) has no 
power to borrow money, and therefore has no power to give 
security to cover a loan to himself or to any other person. 
A loan made to an infant is made entirely at the banker’s 
risk, and even if he obtains security from a third party in 
respect of the advance, he may be placed in a difficult position 
if the surety does not know of the borrower’s minority. 

Traders. Individuals owning small businesses conducted by 
themselves can be profitable customers of a bank, but in so 
far as loan accommodation is concerned, this type of borrower 
requires somewhat careful consideration. If the trader has 
suitable security to offer for the loan, the application can be 
dealt with in a manner similar to that of any other individual 
borrower, but in practice it frequently happens that traders 
ask for an advance without security, relying purely on the 
success of their business operations to provide for the due 
repayment of the loan. In such cases, besides the points 
previously mentioned in regard to individuals, the banker 
must also consider the nature of the trader’s business and 
endeavour to obtain from him a balance sheet showing his 
financial position at the time he applies for the advance. The 
decision as to whether any advance can be made, and certainly 
the extent of any such advance, depends very largely upon 
this balance sheet, and, since small traders rarely produce a 
properly audited statement of accounts, the items submitted 
must be treated with extreme caution because all borrowers 
are naturally inclined to over-estimate their assets .and write 
down their liabilities. House property and life insurance poli¬ 
cies are often included as assets at their full nominal value, 
despite the fact that the former may be heavily mortgaged 
and the latter only recently taken out, and it is not unknown 
for capital to appear among the assets, despite the fact that 
gentle inquiry elicits the information that the major portion 
of that item represents “ friendly loans ” by means of which 
the business was either bought or set up. The following 



164 BANKING FOR ADVANCED STUDENTS 

example of a trader's balance sheet submitted to support an 
application for an advance of £200 may help the reader to 
understand the particular consideration necessary in such 
cases— 


Liabilities 

£ 

Assets 

£ 

Sundry Creditors 

500 

Sundry Debtors 

. 800 

Bills payable . 

750 

Stock-in-hand . 

. 700 

Capital . 

. 1,000 

House Property 

* 550 



Life Policy 

200 


£2,250 


£2.250 


An examination of the above balance sheet from the point 
of view of a forced sale in order to recover a loan of £200, 
reveals the necessity for considerable modification to be made 
in some of the items it contains. In the first place, although 
there is no doubt that the amounts due to sundry creditors 
and in respect of bills payable (acceptances) have not been over¬ 
stated, it is essential to know to what extent the capital 
item represents a liability to persons other than the trader. 
Secondly, the first item on the asset side can be taken as 
representing the total of every outstanding debt and therefore 
needs reduction by 10 per cent at least in order to provide 
for bad and doubtful debts. Thirdly, if the item Stock-in¬ 
hand is meant to represent the value of the stock at current 
prices, it may have to be reduced by as much as 50 per cent, 
since a forced sale could not be counted upon to yield any¬ 
thing like a normal return. The next item should arouse sus¬ 
picion—house property of the value of £550 is itself suitable 
security for an advance and might conceivably support a loan 
of £200. Lastly, a life assurance policy, as explained on page 
198, is acceptable as security for a loan only to the extent of 
its surrender value, and the amount here recorded would 
appear to represent its nominal value. 

The elucidation of these points must, of course, be provided 
by the trader, and it may well be that, as a result of such 
further inquiries, the balance sheet, when amended by the 
banker, would appear as follows— 
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Liabilities 

£ 

Assets 

£ 

Sundry Creditors 

• 500 

Sundry Debtors . 

. 720 

Bills Payable 

• 750 

Stock-in-hand 

. 4OO 

Loan Creditors . 

. 500 

House Property 

(already 



1 mortgaged to extent of 



£300) 

• 150 



Life Policy (Surrender value) 30 




1, 3 °° 



Capital Deficit . 

.450 


l 1 -7 5° 


£1.750 


It will now be observed that against a net liability of £1,750 
there are assets which could not be counted upon to produce 
more than about £1,300, and therefore a loan upon the security 
of such a financial position is not a good banking proposition. 
Further, even if the whole of the capital item had been pro¬ 
vided by the trader himself, the assets would exceed the 
liabilities by only £50, and hardly justify anything like an 
unsecured advance of £200. Of course, as previously men¬ 
tioned, other circumstances may be present to offset the weak 
financial position revealed above, but the foregoing analysis 
depicts the purely general procedure necessary when there are 
no special considerations present which call for attention. 

Partnerships. Partners may borrow money on behalf of 
the firm on the security of the partnership assets, provided 
that either definite power to that effect is contained in the 
partnership deed, or where the deed is silent upon the point, 
or where no such deed exists, the partnership is a trading 
partnership. When a loan is made to a partnershm against 
specific assets of the firm, it is advisable that all th *. partners 
should sign the instrument of charge despite the fact that any 
partner in a trading partnership has implied power to pledge 
the property or credit of the firm for partnership purposes 
(see page 26), and where the advance is to be secured by 
a partnership guarantee, the signature of each partner is 
essential in order to bind all the partners unless the giving of 
guarantees is part of the ordinary business of the partnership. 
(See page 193). 
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The death or bankruptcy of a partner necessitates the imme¬ 
diate breaking of the account, particularly in the case of a 
running overdraft on current account, if it is desired to avoid 
the operation of the Rule in Clayton s Case in favour of the 
estate of the deceased partner, which is liable for its due pro¬ 
portion of the debts of the partnership up to the time of the 
partner’s death, but not subsequently. The retirement of a 
partner also needs attention since the known wealth of a 
particular individual may have been the deciding factor in 
granting an advance, and with this factor removed, the con¬ 
tinuance of the existing accommodation might assume a some¬ 
what risky aspect. If a new partner joins the firm either in 
place of a retiring partner, or in addition to the existing part¬ 
ners, he should join in any existing charge over partnership 
property if it is desired to hold the new partner jointly liable 
with his colleagues for transactions occurring previous to his 
joining the firm. 

Companies. The legal aspect with regard to the borrowing 
powers of a company has already been explained on page 44. 
and when this type of customer applies to its banker for an 
advance, the latter must be particularly careful to see that 
the company has power to contract and give security for the 
accommodation it requires. A copy of the Memorandum and 
Articles of Association of the company should already be in 
the hands of the banker, and, in addition to examining the 
provisions therein contained regarding the ability of the 
company to borrow money on security, the banker should 
also examine the Charges Register at Somerset House in order 
to ascertain what portion of the company's assets is already 
earmarked as cover for existing loans. (See page 45.) The 
application for an advance usually takes the form of a copy 
of a resolution of the directors to that effect duly certified 
and accompanied by a covering letter, and although the banker 
must make certain that the amount required is within the 
limit imposed by the Articles (if such limit exists), it is not 
his duty to discover whether the proper procedure has been 
followed concerning the company’s own internal arrangements. 
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Thus, in Royal British Bank v. Turquand, 1856 (referred to 
on page? 44), it was held that, although the directors were 
required by the Articles to obtain a resolution of their share^ 
holders in general meeting before exercising their borrowing 
powers, it was not incumbent upon the lending bank to ascer¬ 
tain whether such sanction had, in fact, been obtained before 
making the required advance. 

The ability of a company to give security for its loans may¬ 
be presumed to be collateral with its power to borrow unless 
its Memorandum provides to the contrary, but the operation 
of sect. 75 of the Companies Act, 1929, which permits a com¬ 
pany to reissue redeemed debentures, must not be lost sight 
of when any of the assets of a company are accepted as security 
for an advance, since such debentures, if re-issued, convey 
to the new holders thereof the same priority of rights as that 
possessed by the original holders. (See page 43.) Under the 
same section of the Act, any redeemed debentures must be 
forthwith disclosed on a company’s balance sheet, and, hence, 
a banker can discover if such debentures exist and take pre¬ 
cautions to ensure that his security shall not be impaired by 
their subsequent reissue. Similarly, if an examination of the 
Charges Register has revealed the fact that debentures of the 
company are outstanding, care must be taken to exclude from 
the banker's security any assets already specifically charged 
to cover those debentures, and if they are secured by a general 
floating charge, a good margin must be left unless a fresh 
debenture can be created which will take priority to the 
existing debentures. 

When a company applies for an unsecured advance, a 
thorough investigation into the last two or three balance 
sheets issued by the company is essential, and, as a general 
rule, liabilities should be written up and assets written down 
strictly in the light of a possible forced realization of assets. 
In particular, an asset described as “ Goodwill ” should be 
ignored altogether, except in special circumstances, and 
“ Machinery,” so far as a lending bank is concerned, cannot 
generally be expected to fetch at a forced sale anything like its 
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cost. But if, as a result of the banker's analysis of the com¬ 
pany's financial position, there is obviously a balance of assets, 
then that surplus represents the amount against which it is 
safe to lend, and the extent of the loan will depend upon the 
banker's knowledge of the company's business and the way 
in which its account has been conducted. 

On the other hand, if the banker decides that security of 
some sort is desirable to support the proposed loan, the com¬ 
pany may create a debenture, as already mentioned, secured 
either by certain specific assets, or by a general floating charge, 
or the directors may offer their personal joint and several 
guarantee to cover the advance. In the last case considera¬ 
tion would have to be paid to the integrity and financial stand¬ 
ing of each director as with any other guarantor. 

Associations, Societies, Clubs, and Similar Non-corporate 
Bodies. A non-corporate body has no capacity to contract 
and, therefore, no power to borrow money. Thus, any borrow¬ 
ing by such combinations of persons must be supported by 
personal security if the banker is to escape loss in the event 
of an advance not being repaid. 

Trade Unions. As mentioned on page 148, the funds of trade 
unions are usually vested in trustees, and the instrument of 
their appointment, taken in conjunction with the rules and 
regulations of the union, should help the banker to determine 
whether the proposed advance is in order. Apart from this, 
the general rules governing the ability of trustees to borrow 
money operate in respect of trustees for a trade union. 

Friendly Societies. Unless registered under the Friendly 
Societies Act of 1896, a friendly society has no statutory power 
to borrow money, or to mortgage its assets as cover for a loan. 
The borrowing of a registered friendly society is governed by 
the rules of the society, and if a banker permits the society 
to borrow ultra vires , he will be unable to recover the amount 
of his loan and, in addition, will probably have no redress 
against the officials by whom it was contracted on the society's 
behalf. 

Building Societies. Most of the building societies at the 
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present time are incorporated under the Building Societies 
Act, 1874, and as such possess statutory power to borrow, 
which is controlled by sect. 15 of that Act and by the rules 
of each particular society. An unincorporated building society 
has no such statutory power to borrow money, but can raise 
a valid loan under definite provisions contained in its rules. 
So far as incorporated building societies are concerned, the 
Act of 1874 leaves them comparatively free to make what 
rules they like to regulate their borrowing activities except 
that the total amount received by any society in loans and 
deposits must not exceed two-thirds of the amount at that 
time lent by the society to its mortgagors. (Sect. 15.) 

Local Authorities. Local authorities have no implied power 
to borrow money, and, as a general rule, unless some statutory 
power exists to authorize borrowing, a local authority cannot 
validly contract a loan. If no particular statute exists, then 
the authority concerned may be able to borrow under the 
Local Authorities (Financial Provisions) Act, 1921, but, whether 
procedure is taken under that or any other Act, the sanction 
of a central authority (at present the Ministry of Health) is 
necessary before any borrowing can validly take place. 

When a banker makes a loan to a local authority, he is 
presumed to know the exact extent of that authority’s ability 
to borrow, and, hence, there are live important points to be 
considered before any advance can be safely made— 

1. Has the Local Authority statutory power to borrow? 

2. What are the limits of any such power? 

3. What form is the loan required to take under the Statute ? 

4. What security is the Local Authority permitted to offer 
as cover for the loan, and to what extent ? 

5. What sanction is necessary and has it already been 
obtained ? 

It is important to observe that not only must the borrowing 
be strictly in accordance with the provisions of the Statute 
under which it takes place, but the money so obtained must 
be entirely devoted to the purpose for which it is raised, and, 
in addition, a banker would be unable to demand repayment 

12—(6179) 
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of an advance made to a local authority without statutory 
power to incur such a liability. The written sanction of the 
Ministry of Health is also essential before any advance is made , 
since a banker lending money to a local authority before such 
sanction was received, might be unable to obtain repayment 
of the loan in the event of the central authority refusing its 
assent. So far as temporary overdrafts are concerned, the 
reader is reminded of an important fact, duly emphasized 
in an earlier chapter, that a banker has no right of set-off 
between the various accounts of a local authority, nor is it 
within the power of such a body to accord him such a right. 

Discounting Bills for Customers. The discounting of bills of 
exchange is really a method of advancing money to the cus¬ 
tomer on a form of security which will itself provide for the 
repayment of the amount advanced. A bill of exchange can 
therefore be quite properly described as a self-liquidating 
security, and when a banker discounts a bill for a customer, 
what he really does is to buy the bill at its face value, less 
interest at a certain rate on the number of days which will 
elapse before the nominal amount of the bill becomes due 
from the acceptor. The amount of this interest is called 
11 discount/' and the rate at which it is determined depends 
to some extent upon the principal parties liable on the bill. 
Bills drawn on and accepted by banks (Bank Paper), or by 
well-known Accepting Houses (Fine Trade Bills), command 
a lower rate of discount than those accepted by parties who 
are not so well-known, and therefore, by reason of their un¬ 
doubted certainty of payment, the former cost less to discount, 
since less is deducted from the nominal amount in respect 
of the time the bill has to run. 

As a general rule, bills with not more than about three 
months to run are the most popular subjects of a bank's 
discount business, and, if carefully selected, provide a steady 
day-to-day quota of cash. The re-discounting of a bill of 
exchange consists in the buyer of a bill selling it again to 
another person before maturity; and transactions of this kind 
frequently occur between the bill brokers of the London Money 
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Market and certain banks. As a general rule, however, the 
London clearing banks do not engage in re-discount business. 

Advances to Stockbrokers. Stockbrokers often pledge secur¬ 
ities, which come into their hands in the ordinary course of 
their business as such, with their bankers as cover for advances, 
and unless there are any circumstances present of a suspicious 
nature sufficient to put the banker upon inquiry, there is no 
duty on the part of the latter to ascertain whether the secur¬ 
ities pledged actually belong to the broker, or whether they 
are the property of his clients. But if the stockbroker has 
himself advanced money to a client on security which that 
client has authorized the broker to use on his own (i.e. the 
broker’s) behalf to secure financial accommodation, then any 
loan so obtained must not exceed the advance made by the 
broker to his client, and if a banker knowingly allows an 
advance of a greater amount on such security, he will be 
unable to prevent the broker’s client redeeming the security 
on payment of the smaller amount owed by him to the broker. 

In the case of Bentinck v. The London Joint Stock Bank , 
1893, it was held that a banker taking a deposit of stocks 
or shares accompanied by a blank transfer from a stockbroker 
as security for a loan, was entitled to consider it the broker’s 
own property and, therefore, obtained a good title to it. 
Further, it was also held that the broker’s client, who executed 
the blank transfer, was estopped from denying the right of 
the stockbroker to pledge the security as cover for a loan. 
There appears, however, to be some doubt whether the ruling 
in this case would, in practice, cover all similar transactions, 
and most banks, therefore, take a legal charge over such 
security and have the stocks or shares registered in the names 
of their nominees during the period of the loan. 



CHAPTER XV 

ADVANCES—(ill) THE LONDON MONEY MARKET 


The London Money Market is not confined to a particular 
building or area, but is a financial term embracing a collection 
of banks, bill brokers, financial houses, and others who are 
concerned with the buying and selling of short credit. The 
hub upon which the Money Market revolves is the Bank of 
England, and the following diagram shows how the various 
components of the Money Market are placed in relation to 
each other and to the Bank— 



It will be observed that the above diagram consists of four 
concentric circles, in each of which are to be found the names 
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of certain types of financial undertakings, and, before passing 
on to consider each circle in detail, it may be mentioned gener¬ 
ally that circles 1 and 2 contain the chief lenders, and circles 
3 and 4 the chief borrowers of the Money Market respectively. 

Circle 1. The Bank of England is a lender only; the rate 
at which it will lend is determined by its official rate of dis¬ 
count—the Bank Rate—which is the minimum rate at which 
the Bank will discount “ approved bills of exchange,” and, 
consequently, the Bank's position in the Money Market is 
that of a large dealer who fixes the price of his wares and then 
waits to see what offers he receives. In addition, the Bank 
will also lend money to the Discount Houses for periods of 
not less than seven days at \ per cent over Bank Rate upon 
the same security. 

Circle 2. The banks shown in circle 2 are normally the 
main source of the Money Market's funds, and the amount 
so lent by them is shown in their respective balance sheets 
under the title of “ Money at Call and Short Notice.” (See 
page 156.) It should be noted, however, that the Foreign and 
Colonial banks, although they always have a certain amount 
of money—often substantial—at call with the Discount Houses, 
are also borrowers since their main function in the Money 
Market is that of borrowing by discounting their endorsements, 
and for this reason they are shown among the other borrowers 
in Circle 4. 

Circle 3. The Discount Houses (bill brokers and discount 
companies) and the Stockbrokers are the main borrowers of 
the Money Market. The former contract loans ir. the form 
of “ day-to-day money,” “ overnight money,” < r “ weekly 
money ” (fixtures), while the latter usually borrow from one 
account day to the next. 

Circle 4. The other borrowers of the Money Market are 
shown in circle 4, and while H.M. Treasury is at present a 
very definite factor in this respect by reason of its weekly 
offer of Treasury Bills, most of the other borrowers included 
with it have a less regular effect upon the daily supply of 
short credit. 
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DAY-TO-DAY MONEY. 

This type of loan, known also as Call Money, consists of 
surplus cash lent by a banker to a bill broker from midday 
on one day to midday on the next, on condition that the same 
shall be repaid if “ called ” by the banker, but, unless the 
leading bank calls in the loan by 12 noon, it is understood 
that the borrower is to have the use of the money for a further 
24 hours if he so desires. In order to determine whether it 
is necessary to “ call ” any of its day-to-day money, each 
lending bank usually makes up a daily statement of anticipated 
receipts and expenditure, and it is the practice for repre¬ 
sentatives of the discount houses to call at the various bank:; 
every morning between 10 and n o'clock in order to ascertain 
whether existing loans are likely to be partly or wholly 
“ called," or whether there are surplus funds available. 

OVERNIGHT MONEY. 

As the name suggests, a loan under this heading is made 
from one afternoon until the next morning, when it must 
be repaid, since, apart from special arrangements, money so 
lent does not become day-to-day money. The existence of 
funds available for lending overnight is often due to an unex¬ 
pected balance of receipts over payments on the part of one 
or more of the banks, in which case efforts are usually made 
to “ place ” the unexpected surplus in order to avoid loss 
of interest on what might have been profitably lent as day- 
to-day money. On the other hand, the bill broker invariably 
seeks overnight money to repair the gaps caused by with¬ 
drawals of his day-to-day accommodation, and without the 
aid of such funds he may be forced " into the Bank ” in order 
to “ make up his book ” (i.e. balance his day's transactions). 

FIXTURES (WEEKLY MONEY). 

This is the name given to short loans of seven days' duration, 
and, although the total amount of money lent to the Money 
Market by the banks fluctuates from time to time, the variation 
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in the total is caused principally by the amount of Call Money, 
while the total of " Fixtures ” or short notice loans remains 
fairly constant. 

RATES CHARGED FOR LOANS. 

The Clearing Banks, and a few others who base their methods 
on those of the Clearing Banks, have an unvarying rate for 
fixtures at 1 per cent below Bank Rate, and this rate is also 
the minimum rate for day-to-day money. The Treasury Bill 
rate of discount is usually somewhat higher than either of 
these and, therefore, a bill broker, who cannot obtain all the 
commercial bills he requires for discount, can profitably em¬ 
ploy his redundant surplus by buying Treasury Bills. Since 
the Great War, the demand for commercial bills has always 
exceeded the supply and, hence, the Discount Houses rely 
to a considerable extent upon their ability to take up Treasury 
Bills. 

SECURITY FOR MONEY MARKET LOANS. 

The security lodged against loans to bill brokers usually 
consists either of “ Floaters ” (Treasury Bills and bearer bonds 
of short-dated Government loans) or of bank or commercial 
bills of exchange, and, according to the relative value and 
liquidity of each class of security, so a margin must be left 
over and above the amount of the loan. “ Floaters ” derive 
their name from the ease with which such security is trans¬ 
ferred from bank to bank as and when the bill broker is able 
to obtain the accommodation he requires. 

Treasury Bills. Treasury Bills are bills drawn by the Lords 
Commissioners of His Majesty’s Treasury for round amounts 
of £5,000 and £10,000, payable three months after date 
without days of grace. They are a fine example of what is 
known as a self-liquidating security, since when taken as cover 
for a loan, they automatically provide for the repayment of 
the debt in cash without risk of loss through price variation 
should the borrower fail to carry out his obligation. They 
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are actually issued and paid by the Bank of England, but it 
is important to observe that in so acting the Bank is merely 
performing part of its function as agent for the Government, 
and any liability in respect of the bills is the Government's 
alone. They are obtainable by tender at the Bank of England, 
but only tenders from banks, discount houses, and certain 
other approved financial houses are entertained, and no tender 
must be for a smaller amount than £50,000. Other persons 
(insurance companies, for example), who wish to invest in 
Treasury Bills, must either buy them “ short ” (i.e. with part 
of the three months expired) or full-dated in the Market, or 
else get an " approved house ” to tender for them at the Bank 
of England on any Friday (before 1 p.m.) on which an allot¬ 
ment is being made. A “ tender " consists of an offer of £ s. d. 
per £100 for a certain amount of Treasury Bills (which must 
be a multiple of £5,000 and not less than £50,000) dated on 
one or more days of the following week, and the price per cent 
offered for each day will depend on several factors. In the 
first place, the actual tenor of the bills applied for will have 
some effect upon the price, and, if it be remembered that what 
is paid on taking up a Treasury Bill is the present worth of 
£5,000 (or its multiple) in three months’ time, the number 
of days before the nominal amount is payable, as the following 
examples show, is very important— 


Treasury Bills dated 

Due 

1 

No. of 
days 

Friday, 10th January, 1930 

Thursday, 10th April 

90 

Thursday, 10th April, 1930 

Thursday, 10th July 

9 i 

Tuesday, 10th June, 1930 

Wednesday, 10th September 

92 

Monday, 1st December, 1930 

Sunday, 1st March, 1931 — 
due and payable Saturday, 
28th February, 1931. 

89 


Ignoring other considerations, a bill due in 89 days will 
command a price of 4d. per £100 higher than one due in 
91 days (i.e. the difference is roughly 2d. per day). Secondly, 
the actual day of the year upon which the bill falls due may 
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affect the price offered since Treasury Bills due for payment 
on the 30th June, or on the 31st December, for example, 
provide Bank Cash at a time when it is in great demand. 
Thirdly, the amount of loanable money available in the Money 
Market, coupled with the desire to renew or not to renew 
maturities falling due, will also affect the tender rate, and 
the probability of an impending change in the Bank Rate is 
not without effect upon the prices offered for Treasury Bills 
on the previous Friday. 

A notice referring to the tenders made for Treasury Bills 
is posted outside the Chief Cashier’s Office of the Bank of 
England on Friday afternoons, and shows the rates accepted 
for bills to be dated on each of the days in the following week. 
The actual persons making tender are, of course, informed 
by letter on Friday evening of the extent to which their 
respective offers have been accepted, and of the relative sums 
to be paid on taking up the bills the following week. Pay¬ 
ments for Treasury Bills must be made in cash or by a banker’s 
draft on the Bank of England. If an offer of Treasury Bills is to 
be made by H.M. Treasury on the following Friday, the notice 
will also contain the total amount it is proposed to issue on 
that occasion and will invite tenders to be submitted in the 
usual way. The amount actually allotted on any Friday 
generally coincides with the amount advertised the previous 
week, but the amount applied for frequently exceeds the 
amount offered, and the measure of the over-tender varies 
considerably throughout the year, sometimes by an excess 
of two or three million pounds, at other times by nearly as 
much again as the amount allotted. 

When Treasury Bills are lodged as security for an advance, 
very little margin over and above that necessary to cover the 
interest on the period the bills have still to run is necessary, 
and although some lenders insist upon a margin of 5 per cent, 
others are prepared to lend up to almost the nominal value 
of the bills. A Treasury Bill is really a “ super” gilt-edged 
security since, apart from the absolute certainty of repayment, 
its short term, culminating in self-liquidation at par, renders 
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any forced sale unnecessary and, hence, makes a loss by a 
fall in cash value impossible. 

" Hot ” Treasury Bills are those of the current week's issue. 

Bearer Bonds of Government Stocks. As a general rule, 
Treasury Bonds are the only Government stocks at present 
accepted by the banks as cover for Money Market loans, and 
then only to the extent of about 10 per cent of the amount 
advanced. 

Bills of Exchange. The acceptance of bills of exchange as 
cover for an advance as opposed to the re-discounting of such 
bills depends very largely upon the type of bill and the time 
it has to run. Bank bills and fine trade bills with not more 
than about three months to run are usually acceptable as 
cover for an advance to a bill broker, but it is the practice 
of most banks to take a general letter of guarantee from the 
broker in respect of any bills he may lodge as security for 
an advance. Sometimes the brokers actually re-discount bills 
with their bankers, which is an alternative method of acquiring 
cash to that of obtaining it by means of an advance, and this 
procedure is not without advantage to the banker, since, 
provided he picks his bills carefully, he is thus able to provide 
himself with a store of bills falling due on desirable dates. 
The fact that a parcel of prime bills may be “ put in ” to cover 
the bank advance by means of which they are paid for is an 
indication of the extent to which a bill broker relies on bor¬ 
rowed capital to carry on his business! 

In conclusion, it is instructive to review the effect caused 
by the Bank of England and by the Clearing Banks upon 
the funds available for Money Market use. If the Bank of 
England raises its official rate of discount from 4 per cent to 
5 per cent, it causes the other banks' deposit rate, which by 
custom rules at 2 per cent under Bank Rate (unless the latter 
is very high or very low), to rise, and since the Clearing 
Banks have to pay their depositors interest at 3 per cent 
instead of at 2 per cent, they therefore charge the bill brokers 
more for their accommodation which, in turn, finds its reflec¬ 
tion in the Market Rate of discount. The Market Rate of 
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discount for bank and fine trade bills is normally below Bank 
Rate and, hence, so long as the Discount Houses are prepared 
to do business, bills are not taken for discount to the Bank 
of England. The table on page 179 shows the movement in 
the principal money and discount rates over a period of 
years. 

A sudden rise in the Bank Rate often causes loss of profit 
to the bill brokers, since they are faced with an immediate 
increase in the cost of their working capital, which, by reason 
of the nature of their commitments, they are unable to pass 
on to their discount customers. On the other hand, an unex¬ 
pected fall in the Bank Rate operates in favour of the bill 
brokers. 

Sometimes the Bank of England sells Treasury Bills for 
cash in order to “ firm up ” market rates and thus make its 
own rate more effective and, conversely, if the Bank Rate 
is fully effective and money so tight that borrowing from the 
Bank might force the Bank Rate up, the Bank of England 
may buy bills from the market through its brokers and thus 
increase the supply of Bank Cash. The selling of Treasury 
Bills by the Bank reduces the amount of Government secur¬ 
ities held by its banking department, and on the other side 
of its account “ Other Deposits ” (Bankers) are reduced by 
the reduction of money in the Market. 

The Clearing Banks, since they provide the Market with 
the greater part of its funds, have the power to force the bill 
brokers to obtain accommodation at the Bank of England 
by “ calling ” substantially on the funds lent at call or short 
notice. This invariably happens at the end of the year and 
to a smaller extent at the half-year, when the banks " window- 
dress ” their Bank Cash somewhat lavishly for balance sheet 
purposes. On such occasions the Market is said to be “ in 
the Bank,” since the bill brokers, in order to carry through 
their commitments, are forced to seek accommodation from 
the 11 Big Dealer ” at his own price. The real difficulty which 
confronts the Market in having recourse to the Bank in this 
way is that the increased cost of the loan (about ij per cent 
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over call rate) must be borne over a period of at least seven 
days, the minimum period for which advances are made to 
the Market by the Bank, and long before seven days have 
expired, the Clearing Banks will have released the greater 
part of the funds called by them for balance sheet purposes. 
In view of the fact that such additional cash is available for 
investment at a time when the Market is often heavily com¬ 
mitted at the Bank, it may be assumed that the other banks 
overcome the difficulty from their point of view by investing 
at least a portion of their surplus cash in Treasury Bills. 
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SECURITIES AGAINST ADVANCES 
(i) GENERAL CONSIDERATIONS 

It is probable that the really complete and perfect security 
for a bank advance has yet to be discovered, for, although 
some types of security are essentially good and preferable for 
that purpose, the best of these are not without certain defects 
by reason of which they fall short of being truly ideal. Stock 
Exchange securities are probably the most popular type, but 
with these an appreciable margin must always be left to 
provide against price fluctuations. The true value of a guaran¬ 
tee depends entirely upon the financial standing of the surety 
giving it, and this may change in a night! Treasury Bills, 
although of unrivalled excellence as security for short loans, 
are the perquisite of practically one kind of borrower only, 
and land, though free from many of the defects attaching to 
other securities, offends against the fundamental principle of 
liquidity. Each kind of security, therefore, must be specially 
considered from its own point of view, but, as a general rule, 
it may be said that all " advance '' securities should afford 
a simple title, be easily and cheaply saleable, and have no 
liability attached. During the time a security remains in a 
banker's hands as cover for an advance (as opposed to being 
with him for safe custody), it is usually the subject of one of 
the following—lien, pledge, mortgage, or hypothecation, and, 
while so held, may function as either a primary or a collateral 
security in respect of the loan it covers. 


LIEN. 

Lien is the right to retain property in one's possession until 
certain claims against it have been satisfied, but, unless it 
is a banker's lien, it does not confer a power of sale in respect 
of the property held under it. (See page 120.) 

182 
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PLEDGE. 

Pledge is the actual or constructive delivery of a person's 
goods, or securities, to a creditor to be held as security for 
a debt. The property in the goods remains vested in the 
pledgor, but the pledgee obtains possession of the goods and, 
on default of the former, and after giving proper notice, has 
power to sell the security to recover the amount of his debt. 
It is important to remember, however, that the extent of 
the pledgee's valuable interest in the pledge is limited to an 
amount sufficient to liquidate the debt, and he must account 
to the pledgor for any surplus remaining after repayment has 
been effected. 

MORTGAGE. 

Mortgage is the conveyance of property to a person to 
secure a debt, on condition that the ownership of such property 
shall revest in the debtor (mortgagor) on repayment of the 
loan. Under a legal mortgage, the mortgagee obtains a legal 
interest in the property, and, in some cases, possession also 
(e.g. share certificates), but with land possession always re¬ 
mains with the mortgagor. The remedy of a legal mortgagee 
is sale or foreclosure. 

HYPOTHECATION. 

Hypothecation is an agreement giving a charge over goods 
or the documents of title to goods. It defines how a mortgagee 
may deal with the goods and generally confers a power of 
sale on default. 

COLLATERAL SECURITY. 

When the security for a loan to a customer is lodged by a 
third party, such cover is usually referred to as collateral 
security, and the great advantage of this form of security 
lies in the fact that the creditor may defer action upon it until 
he has exhausted all other remedies for the recovery of his 
debt. (See Guarantees, page 191.) But where a banker has 
recourse to a collateral security, any balance remaining in 
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his hands after he has recovered his debt must be handed 
to the party who has given the security, since such funds 
are not available for the repayment of other debts due to the 
banker from the same debtor. 

DISPOSAL OF SURPLUS AFTER THE FORCED SALE OF 
A SECURITY. 

A security lodged by a borrower to cover a specific debt 
must be returned by the banker against due repayment by 
the borrower, but when a banker has exercised his right of 
sale over a borrower’s security to recover a debt, any surplus 
remaining is, in fact, a debt due from the banker to the cus¬ 
tomer and may, if other debts against the customer exist, 
be set off by the banker to satisfy those debts unless notice 
of a second charge upon the security has been received, when 
any such balance must be held at the direction of the second 
mortgagee. A similar position also arises when, in addition 
to the guarantee of a third party, securities belonging to a 
customer are also held to cover a loan. If the guarantor pays 
up the debt, he is entitled to benefit by any of the customer’s 
securities to the extent he has suffered under the guarantee, 
but it is advisable, before actually handing over the securities, 
for the banker to give notice to the customer of his intention, 
and in cases where the customer is bankrupt, the concurrence 
of the trustee should also be obtained. 

NATIONAL SAVINGS CERTIFICATES. 

National Savings Certificates, by reason of the conditions 
governing their issue, are useless as security for a bank advance, 
and deposits in the Post Office Savings Bank are likewise 
unattachable in respect of money owed. 
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SECURITIES AGAINST ADVANCES 
(II) STOCKS, SHARES, AND DEBENTURES 

Stocks, shares, and debentures are known collectively as Stock 
Exchange Securities, and are the most popular kind of cover 
lodged with a banker against advances. They embrace all 
types of issues, from the " gilt-edged " stocks of the British 
Government to the highly speculative shares of a mining 
company, but, so far as a banker is concerned, gilt-edged 
stocks, together with Municipal corporation stocks and the 
debenture and share issues of first-class commercial con¬ 
cerns, are preferable forms of this type of cover for bank 
advances. 

The extent of the acceptability of each is usually measured 
by its market quotation, since this largely reflects [a) the 
financial standing and integrity of its issuers, ( b ) the particular 
grade of stock, share, or debenture, to which it belongs, and 
(c) the existence and effect of other capital liabilities of the 
same issuers. The prices of all securities dealt with on the 
Stock Exchange are given in the Stock Exchange Daily 
Official List, or its Supplement, but in the case of a security 
in regard to which no transaction has taken place, applica¬ 
tion to the secretary of the company concerned should be 
made in order to obtain some indication of the value of the 
security. 

Stock Exchange Securities may be divided as follows— 

(a) Bearer Securities. These securities are fully negotiable 
and consist, for the most part, of bonds with interest coupons 
attached which, it is important to remember, must in no case 
be separated from the bond to which they refer since, under 
the rules of the Stock Exchange, a bearer bond without its 
relative coupons is not a good delivery. The transferee of 
a bearer bond, who takes it in good faith and for value, ob¬ 
tains an absolute title to it free from any defects which may 
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have impaired the title of the transferor, and the mere deposit 
of a bearer bond as cover for an advance is sufficient to give 
the banker, who takes it in good faith, an absolute title to it, 
with a remedy of sale on default of the borrower. In practice, 
however, it is usual for the banker to take a Memorandum 
of Deposit, setting forth the conditions under which the bond 
is pledged. 

(ft) Inscribed Stocks. Inscribed stocks are those of which 
the holders (or owners) are recorded in the books of the bank 
or financial house through which the transactions pass. A 
person wishing to purchase £500 of 3J per cent Conversion 
Loan, for example, may obtain the same by applying to a 
broker who, in consideration of the cash price of that amount 
of stock, will buy it on the market and cause a transfer of 
that amount of Conversion Loan to be made in the books of 
the Bank of England (the Agent for dealings in that particular 
stock) from the name of the seller into the name of the pur¬ 
chaser. No certificate of title is issued to the new stock holder, 
but at the time the transfer is made, a Stock Receipt is signed 
by the transferor (or his Attorney) and witnessed by a bank 
official. Apart from being a memorandum of that parti¬ 
cular transaction, however, the stock receipt is of no other 
value. 

(c) Registered Securities. These consist, for the most part, 
of the share issues of companies registered under the Com¬ 
panies Act, and the title to such security is usually evidenced, 
prima facie, by a share certificate. (See page 40.) A perfect 
title to this kind of security can be obtained only by a transfer 
of the shares being made and registered with the company 
concerned, when fresh share certificates will be issued in the 
name of the transferee, but an equitable title, as explained 
on page 187 , can be acquired by a mere deposit of the 
certificates, with or without a Memorandum of Deposit. 

SHARES AS SECURITY FOR AN ADVANCE. 

The various kinds of shares issued by joint-stock companies 
have already been discussed on page 41, and when any of 
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these are offered to a banker as security for an advance, the 
question arises whether they are to be held under a legal 
or an equitable charge. 

(а) Legal Charge on Shares. A legal title to such security 
is obtained by a transfer of the shares into the name of the 
bank, or its nominees, being effected by the borrower and 
registered with the company, and this procedure, although 
essential if the banker wishes to have complete protection 
in the event of his loan not being repaid, is not without risks. 
In the first place, the bank, when signing as transferee of the 
shares, warrants to the company the validity of the signature 
of the transferor {Sheffield Corporation v. Barclays Bank , 1905), 
and, for this reason, it is desirable for the banker to require 
the transfer to be executed in his presence. Secondly, if the 
shares are only partly paid, the banker, on registration, be¬ 
comes liable to the company for outstanding liabilities on the 
shares, and may be compelled to pay a call upon them in 
order to preserve his security from forfeiture. Further, after 
re-conveyance to the borrower, he retains contingent liability 
in respect of the security, and may subsequently figure as a 
contributory on “ B " List. (See page 41.) 

(б) Equitable Charge on Shares. An equitable mortgage 
can be effected either by a mere deposit of the share certificates, 
or with the addition of a blank transfer (i.e. a transfer duly 
signed by the borrower, but lacking in date, stamp, and trans¬ 
feree’s name), which the banker is entitled to complete as 
and' when circumstances demand. In practice, it is usual for 
a Memorandum of Deposit to be taken as well, a. id, so far 
as the acceptance of a blank transfer is concerned, the banker 
must ascertain from the Articles of Association of the company 
issuing the shares whether the shares are transferable under 
hand or under seal. If a transfer by deed is necessary, a legal 
title cannot pass by delivery of the share certificates with a 
blank transfer, since a transfer by deed must be complete in 
every particular when “ delivered.” In such a case, a re- 
delivery of the share certificates must be made after the 
transferee’s name has been inserted and the deed completed. 



i88 


BANKING FOR ADVANCED STUDENTS 


By sect, ioi of the Companies Act, 1929: " No notice of 
any trust, expressed, implied or constructive, shall be entered 
on the register, or be receivable by the registrar, in the case of 
companies registered in England/’ but since it has been held 
that a notice of mortgage is not a notice of trust} notice of 
an equitable charge on shares should be given by a banker 
to the company concerned with a request for an acknowledg¬ 
ment of its receipt. Many companies either ignore such a 
notice altogether, or else return it with a covering letter to 
the effect that it cannot be accepted, 2 but, in any case, it has 
been held that any loan made by a company to a registered 
holder of shares subsequent to the receipt of notice of lien 
from an equitable mortgagee would rank after the interest 
of the latter. 1 

AMERICAN RAILROAD SHARE CERTIFICATES. 

These certificates contain on the front the name of the regis¬ 
tered holder of the shares, and on the back a form of transfer 
incorporating a power of attorney clause, such that when 
endorsed in blank by the registered holder, any transferee 
can obtain a perfect title by completion and registration of 
the transfer. 

As cover for a bank advance, an American Railroad Certifi¬ 
cate is subject to the usual considerations governing stock 
exchange securities, but only as the registered holder will a 
bank obtain complete protection in the event of the loan not 
being repaid. In any case, the certificate must be endorsed 
in blank by the registered holder when taken as security, and 
should be accompanied by the usual Memorandum of Deposit. 
No title can be acquired under a forged endorsement and, 
therefore, unless the signature of the registered holder is known 
to the bank (in practice, most American Railroad Certificates 
are in 11 Market ” names), it may be advisable for the bank 

1 Bradford Banking Company v. Briggs , 1886. 

2 But where an equitable mortgagee serves “ notice in lieu of dis¬ 
tringas ” (i.e. notice supported by an affidavit), the company must give 
the mortgagee eight days’ notice of its intention to register a transfer of 
the shares. 
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to obtain a broker's guarantee in respect of that signature. 
American Railroad Certificates, when negotiated in the United 
Kingdom, must be stamped ad valorem at the rate of 3d. for 
each £25 or part. 

DEBENTURES AS SECURITY FOR AN ADVANCE. 

The creation and issue of debentures has already been dealt 
with on page 43, and these may figure either as bearer or 
as registered securities. In each case, careful consideration 
must be given by the banker to the terms under which the 
company has issued the debentures, and, speaking generally, 
the debentures of a first-class commercial concern are to be 
preferred, for security purposes, to the ordinary shares of that 
company, since debenture holders take priority of place should 
the company go into liquidation. Further, if the debentures 
are secured by a definite mortgage of certain specific assets 
of the company, that fact adds to their suitability as cover 
for an advance. 

The banker should take an effective charge over the deben¬ 
tures in manner similar to that adopted in dealing with the 
shares of a company, and he must search the Register of 
Mortgages at Somerset House to make quite sure that the 
company's property is not already charged to secure an exist¬ 
ing debt. A Memorandum of Deposit should also be taken 
containing the conditions under which the debentures are to be 
held, together with a clause under which the banker is given 
power to appoint a receiver to deal with the property ear¬ 
marked to secure the debenture should that nece ,sity arise. 
If the debenture is secured by land, then the relative title 
deeds should also be handed to the accommodating bank. 

A debenture is an example of a chose-in-action, which may 
be defined as property not in the actual possession of a person, 
but which, nevertheless, that person has a right to demand 
by taking action at law. 



CHAPTER XVIII 

SECURITIES AGAINST ADVANCES—(ill) GUARANTEES 

A guarantee is a written promise made by one person, under¬ 
taking responsibility for the debt, default, or miscarriage of 
another person. 

It differs from an indemnity in that the liability of a guar¬ 
antor is collateral or secondary, and, hence, there can be no 
guarantee unless a primary contract of some description is 
already in existence. An indemnity, however, fixes the prim¬ 
ary liability upon the giver, and written evidence is not essen¬ 
tial to its validity. If X agrees to repay Y’s loan from Z 
in the event of Y failing to do so, X’s position is that of a 
guarantor, but if X undertakes that Z shall not be " out-of- 
pocket ” as a result of his lending Y £50, X is then liable as 
an indemnifier to Z, and it is immaterial whether the latter 
does or does not endeavour to obtain repayment from Y. 

TYPES OF GUARANTEE. 

A contract of guarantee may be made under hand or under 
seal, and may conform to any one of the types represented 
in the following diagram— 

Guarantee 


Specific Continuing 


Joint Several Joint Joint Several Joint 

and Several and Several 

Hence, it will be observed that the form of a guarantee 
depends, in the first place, upon the extent of its operation 
and, in the second place, upon the kind of liability assumed 
by the sureties (the guarantors). A specific guarantee operates 
in respect of a single transaction only, and the continuity 
of any guarantee is not presumed—the instrument must 
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definitely state that it is of a continuing nature in order to 
bind the guarantor to that extent. The liability of the surety 
is an extremely important matter, and where there is more 
than one of these, most banks insist upon their being bound 
jointly and severally, for, in that case, any action necessary 
on the guarantee has a cumulative effect, and the sureties 
may be sued collectively and individually until the bank re¬ 
ceives complete satisfaction of its claim. 

Further details relative to the legal significance of a guar¬ 
antee will be found on page 14. 

LIMIT OF A GUARANTEE. 

Where a guarantee is given as partial cover only of the 
total sum advanced, it should cover the whole advance, 
subject to a certain limit, since, by this method, as the following 
examples show, the bank is placed in a much stronger position 
should the debtor become bankrupt— 

An advance is made to X of £500 partially covered by a 
guarantee . If X becomes bankrupt and his estate realizes 10 s. 
in the £, the bank's position is as follows — 

(a) Under a guarantee for the definite sum of £ 300. 

The bank is a secured creditor to the extent of £300 and, if 
the guarantor elects to pay up the amount of his liability 
under the guarantee, can therefore prove in the bankruptcy 
for only the balance of £200, for which, 


at 10s. in the £, it receives 

• £100 

The guarantor pays up 

. 300 

Total repayment 

. 400 

Original advance 

. 500 

Loss to the bank 

• £100 


(b) Under a guarantee for £500, subject to a limit of £300. 

In this case the guarantor is surety for the whole debt, 
subject to the limited liability of £300 and, therefore, the 
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bank can prove in the customer’s bankruptcy for the whole 
debt, for which it will receive, 

at 10s. in the £ . . . £250 

The guarantor must pay up to £300 (the 
limit fixed) and, therefore, the bank can 


claim from him .... 

. 250 

Total repayment 

. 500 

Original advance 

. 500 

Loss to the bank 

. Nil 


In addition to the loss suffered under (a), and in the absence 
of a definite provision to the contrary, the bank would be 
forced to allow the guarantor his share of the proceeds of 
any securities held as collateral cover to the guarantee and, 
hence, it is the usual practice for most banks to have their 
guarantee forms framed to operate as in (6). Further protec¬ 
tion is also generally afforded by the inclusion of a clause 
under which the guarantor is excluded from competing with 
the bank in any way until the latter has received repayment 
of the debt in full. 

DISADVANTAGES OF A GUARANTEE. 

Despite its usefulness as a security, a guarantee possesses 
certain disadvantages. In the first place, its value as a security 
depends entirely upon the financial position of the guarantor, 
and this may alter unfavourably subsequent to his executing 
the guarantee. Secondly, a surety is always a favoured debtor 
at law and possesses many rights (implied and otherwise). 
It is, therefore, necessary that the utmost care should be 
observed in framing a guarantee, and most banks leave this 
matter entirely in the hands of their solicitors. As a result 
of this precautionary measure, a stereotyped form of guarantee 
is provided for use, and is so framed as to exclude any possi¬ 
bility of the surety being able to avoid his obligation, but 
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it must not be forgotten that the enforcement of a guarantee 
may cause friction between the bank and the guarantor, and, 
in cases where the latter is a customer of the bank, it is ob¬ 
viously desirable that every effort should be made to obtain 
a satisfactory settlement without recourse to legal proceedings. 

TYPES OF GUARANTORS. 

(а) Individuals. Careful inquiries are necessary before a 
banker can safely accept the guarantee of a private person 
as security for an advance. The banker's primary considera¬ 
tion is not so much the ability of the guaranto? 10 pay up the 
amount of his undertaking at the time he enters into it, but 
his future ability to liquidate the debt it represents, and for 
this reason a fixed income, terminable at death, is rarely satis¬ 
factory evidence of a future power of redemption on the part 
of the surety. Moreover, it is essential that the latter should 
possess the necessary capacity to contract and enter into the 
contract of guarantee as a free agent. (For details as to the 
" Capacity of Parties/' see page 4.) 

(б) Partnerships. A partner of a firm can bind the firm 
upon a guarantee only in the following circumstances— 

(i) When the giving of guarantees is part of the normal 
business of the firm. 

(ii) When his co-partners definitely authorizes him to give 
such a guarantee. 

In order to avoid the possibility of any of the partners 
disclaiming liability in respect of a partnership guarantee, it 
is advisable to obtain the signatures of all the partners to 
such a document, and these must be obtained if the contract 
of guarantee is executed under seal, unless the signing partner s 
authorization is itself under seal. On the death, bankruptcy, 
retirement, or admission of a partner the partnership account 
should be broken, if a guarantee is held in respect of an over¬ 
draft thereon, not only in order that fresh arrangements may 
be made, but to avoid any possible operation of the Rule in 
Clayton's Case. (See page 112.) 

(c) Companies. A careful examination of a company's 
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Memorandum of Association is necessary in order to ascertain 
whether power exists under which the company may bind 
itself upon a guarantee. The execution of such a document 
ultra vires would be void as against the company, though in 
certain circumstances the director (or directors) responsible 
for its creation might be personally liable as a result of his 
(or their) action. (Yorkshire Waggon Co. v. Maclure.) 

Where power does exist for the company to give a guarantee, 
reference must also be had to the company’s Articles of 
Association for details of the precise manner in which such 
power is to be used. 

(d) Clubs, Societies, and similar Non-corporate Bodies. Such 

associations of persons possess no contractual ability, and as 
such are incapable of executing an effective guarantee. 

INQUIRIES BY A PROSPECTIVE GUARANTOR. 

A contract of guarantee is not one tiberrimae fidei requiring 
a full disclosure of all material facts, and, for this reason, 
a banker is under no obligation to volunteer information to 
a prospective guarantor concerning the balance or turnover 
on a customer’s account, or the character of his general busi¬ 
ness dealings. The banker is fully entitled to assume that 
the inquirer is acquainted with the financial position of the 
customer, and to that extent (as between the intending guaran¬ 
tor and the banker) there is no duty on the part of the banker 
and, therefore, no negligence if the guarantor has not troubled 
to make himself acquainted with the true position of the party 
to be guaranteed. 

On the other hand, the guarantor must act as a free agent, 
and the banker must not influence or mislead him in any 
way. Where the prospective guarantor desires to safeguard 
himself in respect of particular details he must put definite 
questions to the banker, and the latter must then give 
truthful and straightforward answers which are incapable of 
misconstruction. 

Should these prove incorrect, a guarantor relying upon them 
might be able to avoid his obligation under the guarantee. 
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EXECUTION OF A GUARANTEE. 

A guarantee may be made under hand or under seal, and 
the signature of the guarantor should be witnessed, although 
an unwitnessed signature is not invalid purely by reason of 
such an omission. It is also advisable, where circumstances 
permit, to have the guarantee executed at the bank. Any 
alterations in the instrument require tiie initials of all the 
executing parties and, in cases where such alterations amount 
to a material change in the provisions of a guarantee, it is 
advisable for a fresh guarantee to be drawn up. 

STAMPING A GUARANTEE. 

1. Under hand— 

6d. Adhesive (at the time of its execution); Impressed 

(within 14 days of its execution). 

2. Under seal— 

2s. 6d. per cent Impressed (within 30 days of its execution). 

DETERMINATION OF A GUARANTEE. 

In the ordinary way, a guarantee is determined when a 
full and final repayment of the loan covered by it is made, 
but circumstances sometimes arise in which a guarantor desires 
to effect an immediate determination of his liability. When 
the accommodation has been given by way of a debit to a 
loan account credited to current account, a banker is not 
entitled to combine these upon receipt of notice by the guaran¬ 
tor, who thus cannot evade his liability for the debit balance 
on the loan account (Bradford Old Bank v. Sul 1918), 
but when the advance is made by way of overdraft on current 
account the position is not so clear. Most guarantees provide 
for a period of notice being given as a necessary preliminary 
to determination, but it is by no means definitely decided as 
to what the action of the banker should be in cases where the 
maximum overdraft covered by the guarantee has not been 
reached at the time of notice. One view is that the banker 
is entitled to continue the account until the period of notice 
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expires, irrespective of a subsequent increase in the amount 
of the overdraft. Another, that a banker would not be acting 
equitably were he to allow the overdraft to be increased by 
fresh drawings on the account subsequent to notice being 
received of the surety's wish to terminate the guarantee, 
although it would be equally unfair to the customer were 
the banker to withdraw immediately the existing accom¬ 
modation and dishonour all cheques and bills presented for 
payment after the receipt of such notice. 

Sir John Paget supports the latter view and, in the absence 
of a definite judgment on the matter, a banker should adopt 
the following procedure when notice of determination of a 
guarantee is received— 

1. Stop the guaranteed account. 

2. Open a new account—to be kept in credit. 

3. Inform the customer of the guarantor’s action. 

4. Inform the customer that all outstanding commitments 
entered into on the strength of the guarantee will be met, 
but not future commitments. 

5. Inform the guarantor of the action taken, drawing atten¬ 
tion to the fact that the customer must be permitted to com¬ 
plete transactions pending at the time of notice and within 
the term of the guarantee. 

Cases will arise, of course, when the action outlined above 
may be varied somewhat by the circumstances existing at 
the time notice is received, and, where difficulties do arise, 
a friendly consultation between customer, banker, and guar¬ 
antor will usually succeed in providing a solution acceptable 
to all concerned. 

Money paid by a guarantor before his exact liability under 
the guarantee has been determined should be placed to a 
suspense account until the amount of the liability is finally 
ascertained. 

DEATH OR LUNACY OF A GUARANTOR. 

When a guarantor dies, unless the contract of guarantee 
provides for a continuation of the liability of the deceased 
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guarantor by his estate, the account guaranteed must be 
stopped until fresh arrangements can be made. 

If the deceased guarantor is one of several liable on the 
same instrument, a similar breaking of the account is necessary 
pending a definite written intimation by the survivors of their 
willingness to continue liable under the existing guarantee. 

The lunacy of a guarantor determines the operation of a 
continuing guarantee as from the date when the banker re¬ 
ceives notice of that occurrence (Bradford Old Bank v. 
Sutcliffe , 1918), on receipt of which the banker should break 
the account guaranteed and seek repayment fr^m the debtor. 

BANKRUPTCY OF A GUARANTOR. 

On notice being received of the bankruptcy of a guarantor, 
the following procedure should be adopted by the banker— 

1. Stop the guaranteed account. 

2. Demand immediate repayment from the debtor. 

3. If the debtor defaults, prove in the estate of the guarantor 
for any balance remaining unpaid. 

Should the customer be able to provide other adequate 
security of an acceptable nature, a fresh account should be 
opened upon which transactions may be resumed subject to 
the new arrangements. 

For effect of statutes of limitations on a guarantee , see page 128. 



CHAPTER XIX 

SECURITIES AGAINST ADVANCES—(iv) LIFE POLICIES 

A policy of life assurance is, in most cases, good security 
for an advance to the extent of its surrender value. The 
policy itself is a contract uberrimae fidei (of the utmost good 
faith) between the insurance company and the assured, and 
is dependent for its validity upon a revelation by the latter 
of all material facts at the time of its execution. Various 
forms of life policies exist, and a list of these is given below, 
together with an indication of their respective suitability 
as cover for an advance— 


Type of Policy 

Suitable 

Remarks 

1 

Whole Life Policy 

Yes 

Payable on death of assured. 

2 

; 

Endowment Assurance 
Policy 

Yes 

Payable on a fixed date or 
on death of assured, which¬ 
ever first occurs. 

3 

Endowment Policy 

No 

Payable only on assured 
surviving to a certain age. 

4 

Short Term Policy 

No 

Payable only if death occurs 
within the term. 

5 

Industrial Life Policy . 

No 

Usually (a) no cash sur¬ 
render value, (b) void if 
assigned or mortgaged. 


Although, in the above table, the first and second types of 
policies are shown as being suitable security, the extent of 
that suitability is usually measured by the surrender value, 
and this is dependent upon (a) the number of premiums paid, 
and ( b ) any " bonuses ” added to the capital sum. With the 
duration of the loan the surrender value of the policy increases, 
a characteristic of this type of security which is of considerable 
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importance to the banker, and “ paid-up ” or “ single-pre¬ 
mium " endowment assurance policies similarly appreciate as 
the due date of payment approaches. 

A life assurance which has been effected by a party other 
than the assured is void unless that party has an insurable 
interest (which must be a pecuniary one) in the life of the 
assured (Gambling Act, 1774) and, although such an interest 
is usually held to exist between creditor and debtor or between 
husband and wife, it may not exist between a child and its 
parents. Moreover, since the operation of such an interest 
is confined to the original contracting parties, it does not ex¬ 
tend as between assignor and assignee. 

BANKER’S PROCEDURE ON APPLICATION FOR AN 

ADVANCE ON A LIFE POLICY. 

1. Examine the policy and decide whether it is generally 
suitable as security (type, standing of insurance company, 
etc.). 

2. Ascertain that the premiums have been paid to date (by 
examination of the last premium receipt). 

3. Communicate with the insurance company for the pur¬ 
pose of— 

(a) Ascertaining the surrender value. 

(b) Obtaining an admission of the age of the assured (thus 

avoiding a subsequent reduction of the capital sum should 

the stated age prove false). 

(c) Ascertaining the existence of any other change on the 

policy. 

4. Decide whether the required advance may be safely 
made. 

5. Take an effective charge over the policy. (See page 200.) 

6. Inform the insurance company as soon as the charge 
is created by written notice in duplicate, accompanied by a 
fee of 5s., on receipt and in consideration of which the com¬ 
pany are bound to accept notice of the charge under the 
provisions of the Policies of Assurance Act, 1867, and to return 
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the duplicate notice stamped with an acknowledgment of its 
receipt. The banker's priority in respect of the charge dates 
from the time of the receipt of notice by the insurance com¬ 
pany. (Sect. 3, Act, 1867.) 

METHOD OF CHARGE. 

(a) Legal Mortgage. This is effected by taking a legal 
assignment of the policy, subject to equity of redemption on 
the part of the assignor, and is the most satisfactory method 
of charge so far as a banker is concerned. All parties interested 
in the policy must execute the deed of assignment, and, for 
this reason, a policy in respect of which one of those parties 
is a minor is unassignable and, therefore, unsuitable as security 
for an advance. In addition, the assignment should provide 
for the regular payment of premiums as they fall due, and 
the usual practice in this respect is for the banker to be author¬ 
ized to make these payments and to debit them to the cus¬ 
tomer’s account. 

The deed of assignment must be stamped at 2s. 6d. per cent 
within 30 days of its execution, and upon repayment of the 
loan a re-assignment to the mortgagor is necessary, stamped 
at 6d. per cent. 

(b) Equitable Mortgage. This consists of a deposit of the 
policy, together with a memorandum undertaking to execute 
a legal assignment if and when necessary. If the memorandum 
is under hand, it must be stamped at is. per cent, and if under 
seal, 2s. 6d. per cent. Although less formal and less expensive 
in character, this method of charge is not to be recommended 
except in cases where the circumstances are decidedly in favour 
of the applicant and the banker has little cause to anticipate 
non-repayment of the loan. 

Notice of an equitable mortgage may be sent to the insur¬ 
ance company, but since such a charge is outside the provisions 
of the Act of 1867, priority would not thereby be gained 
over an existing charge of which notice had not been given, 
provided the prior mortgagee was not negligent in omitting 
to give such notice. 
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PROCEDURE ON REPAYMENT OF THE ADVANCE. 

When the advance is repaid the insurance company should 
be informed of the release of the security and, if necessary, 
a reassignment made in favour of the mortgagor. The policy 
may then be returned to the customer unless notice of a second 
charge has been received by the banker, in which case he would 
be considered to have acted inequitably were he to part with 
the policy before consulting the second mortgagee. 
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CHAPTER XX 


SECURITIES AGAINST ADVANCES 
(V) DOCUMENTS OF TITLE TO GOODS 

Documents of title to goods are sometimes accepted by a 
banker as cover for an advance, but it must be remembered 
that such security is not of the first class for the following 
reasons— 

1. The actual saleable value of the goods represented by 
the documents cannot always be exactly determined. 

2. The documents, although transferable, are, in most cases, 
not negotiable and, therefore, no title can be acquired through 
a thief. 

3. Certain so-called documents of title are really only evi¬ 
dence of the receipt of the goods, and do not transfer the title 
to them. 

It is, therefore, essential that a banker who accepts a docu¬ 
ment of title to goods as cover for an advance should take 
adequate precautions against loss, and there are three main 
considerations which require careful attention before any 
document of title to goods is taken as security for a loan. 

1. Validity of the Document of Title. The document of title 
must be complete and regular in every way, and must be cap¬ 
able of being effectively pledged with the bank. 

2. Knowledge of the Parties. The banker must not only 
be satisfied of the integrity of his own customer but he must 
also approve of the other parties connected with the document 
of title, and, as a general rule, documents of title may be 
safely accepted as security for a loan only when offered either 
by the actual owner of the goods, or his immediate transferee, 
or by a factor in possession of the goods as such. (See page 21.) 

3. Knowledge of the Goods. The actual type of goods to 
which the document of title refers may influence a banker 
to decide whether to make the required advance, since perish¬ 
able goods afford less protection to a lender than goods of 
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a durable nature and of everyday use, but so far as the actual 
condition of the goods is concerned, the banker has to rely 
to a very large extent upon the integrity of the shipper. 

Produce. Produce has the merit of being at least a tangible 
asset, and, in certain cases, is an acceptable form of security 
for a bank advance. It is usually readily saleable, perhaps 
more so in times of financial crises than other forms of banking 
securities, and, in addition, loans made against such security 
are usually of short duration and quickly turned over. 

On the other hand, a banker who accepts produce as 
security for a loan has to face certain definite risks, and not 
the least among these is the fact that he is almost entirely 
dependent upon the integrity and ability of his customer. 
Some kinds of produce are of a speculative nature, subject to 
" rings ” and “ corners,” and there is always the danger of 
realization proving difficult by reason of unstable markets. 
In addition, warehousing and insurance charges may seriously 
deplete the value of the security, and some produce requires 
special attention while in storage. Further, fashions and 
habits change frequently, and if the produce offered as 
security is of a perishable nature, such as dairy produce, a 
very definite limit is set to the time the security can be 
held. 

The following paragraphs deal with those documents of title 
with which most bankers are accustomed to deal. 

BILL. OF LADING. 

A bill of lading is probably the most important \i\d most 
widely used document of title to goods, and consists A a docu¬ 
ment issued and signed by a ship’s captain, or other authorized 
official, relating to a cargo of goods consigned overseas. The 
bill performs three functions— 

(а) It is a receipt for the goods. 

(б) It is a contract embodying the terms and conditions 
under which the goods are to be carried. 

[c) It is a document of title to the goods. 

Most bills of lading are drawn in a “ set ” (i.e. in duplicate 
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or triplicate), and unless exempt from stamp duty (i.e. when 
relating to imported goods only), each part (or copy) must 
be stamped with a 6d. stamp impressed before execution. 

Although transferable by endorsement completed by de¬ 
livery, or by delivery alone if already endorsed in blank, a 
bill of lading is only quasi-negotiable in that while its transfer 
defeats an unpaid seller’s right of “ stoppage in transitu ” 
(see page 20), the title of such a transferee to the goods 
depends very largely upon that possessed by the previous 
holder of the bill. So far as the shipowner is concerned, de¬ 
livery of the goods is made to a person presenting any part 
of the bill of lading, and it is immaterial to the former whether 
that person is or is not the rightful transferee of the goods, 
since the accomplishment of one part of a set releases the 
shipowner from all liability in respect of the other parts. 

For this reason, therefore, a banker accepting a bill of lading 
as security for an advance, should take care to see that no 
part of the set is missing and, in addition, that the bill is 
marked " freight paid,” or else he may be compelled to pay 
the freight in order to obtain possession of the goods. The 
bills should also be endorsed in blank and be accompanied 
by the relative invoice and insurance policy, together with 
a Letter of Hypothecation (see page 183) in favour of the 
bank. 

Sometimes the bill of lading may contain the phrase “ other 
conditions as per Charter Party,” in relation to the terms 
under which the goods are to be carried, and in such a case 
the banker should be careful to ascertain the purport of those 
conditions before making the advance. A Charter Party is 
an agreement made between the shipowners and some other 
person who has chartered the whole ship for the conveyance 
of a full cargo of goods. 

The rights and liabilities of a banker in dealing with bills 
of lading pledged as cover for a loan are as follows— 

(a) Rights of a Banker who accepts a Bill of Lading as 
Security for an Advance. 

(i) If the bill of lading is drawn to “ ord$r or assigns " 
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(and unless so drawn it is not assignable), and endorsed in 
blank, the banker acquires the title in the goods and may 
transfer his right to subsequent holders. 

(ii) If the bill of lading is endorsed to the bank when 
pledged with the latter as security for an advance, the 
banker, by endorsing the bill, does not make himself liable 
for charges in respect of the goods it represents. (Sewell v. 
Burdick, 1884.) 

(iii) The pledge of a bill of lading for a bank advance 
vests the property in the goods in the bank, which thereby 
acquires all rights of action at law as if the contract con¬ 
tained in the bill of lading had been made with the bank. 

(b) Liabilities of a Banker who Accepts a Bill of Lading as 

Security for an Advance. 

(i) Since a bill of lading is only a quasi-negotiable instru¬ 
ment, a stolen bill of lading, or one transferred without 
the authority of the true owner, would not convey a good 
title to the goods even to a bona fide transferee for value. 

(ii) If the banker requires to take possession of the goods, 
he may become liable for freight and other charges. 

(iii) If the intention is to create a mortgage instead of 
merely a pledge of the goods, then the banker would incur 
the full liabilities of the shipper of the goods, and such an 
intention might be inferred from a personal endorsement 
of the bill of lading as distinct from an endorsement in blank. 
In addition to the ordinary type of bill of lading which 

provides for the carriage of goods in the hands of a certain 
specified carrier, there also exists what is known as a Through 
Bill of Lading, which provides for the passage of tne goods 
through the hands of more than one carrier, and when the 
statement on any bill of lading which refers to the goods being 
shipped “ in good order and condition," is not subsequently 
qualified by an endorsement as to their later condition (such 
as “ three casks damaged by sea water ”), that particular bill 
is known as a Clean Bill of Lading. A bill of lading which 
consigns goods to a specific person only (known as a 11 Straight 
Bill of Lading ”) is considered unsuitable as a banking security. 



206 banking for advanced students 

WARRANT FOR GOODS. 

A dock warrant (or warehousekeeper’s warrant) is a docu¬ 
ment signed by a dock company (or warehousekeeper) ack¬ 
nowledging the custody of the goods to which it refers, and 
undertaking to deliver them to the person named in the 
warrant or his assigns by endorsement. The suitability of 
such a warrant as cover for an advance depends principally 
upon the integrity of the parties concerned, and before any 
advance is made, the character and standing of the dock 
company or warehousekeeper should be carefully considered, 
since a warrant for goods is not necessarily conclusive evidence 
of the holder’s title to the goods it purports to represent. 
Although transferable, it is not negotiable, and the title of 
a transferee will depend upon the title possessed by his trans¬ 
feror. In addition, dock companies and the like have a lien 
upon the goods in their hands in respect of charges due, and 
although they have no power to realize the goods, they are 
entitled to retain them against satisfaction of their claims. 
Further, due consideration must also be given to the fact 
that the goods may be dutiable and warehoused in bond. 

When a warrant is accepted as cover for an advance, it 
should be accompanied by a Memorandum of Deposit (or 
Letter of Hypothecation), setting forth the conditions under 
which the warrant is lodged and empowering the bank, on 
default of borrower, to realize the goods and apply the pro¬ 
ceeds to a redemption of the loan, together with payment of 
any interest or other charges due from the borrower. The 
Memorandum of Deposit should also definitely state that the 
security is a continuing one, and should provide for a proper 
insurance of the goods by the borrower against fire. Notice 
of his claim to the goods should be given by the banker to 
the dock company or warehousekeeper, and, where necessary, 
a new warrant in the name of the bank should be obtained, 
since, although the return of the original warrant is generally 
obligatory before the goods are released, the holders cannot 
legally be compelled to retain the goods on behalf of any 
person other than the actual depositor. 
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A warrant for goods requires a 3d. stamp (adhesive or 
impressed). 

WAREHOUSEKEEPER’S CERTIFICATE (RECEIPT). 

This document merely states that certain goods have been 
received by the warehousekeeper and are being held by him 
at the disposal of the person named therein. It is not, in fact, 
a document of title to the goods, although loosely so called, 
since it cannot be transferred, nor can the goods mentioned 
in it be obtained by mere production of the certificate. Thus, 
although a warehousekeeper’s receipt provide^ the banker 
with prima facie evidence of the existence of the goods, it 
cannot be used to hold the goods at his disposal against an 
advance, and, for that reason, is unsuitable as security for a 
loan. 

DELIVERY ORDER. 

A delivery order is an order addressed to a dock, railway, 
or shipping company, or to a warehousekeeper, authorizing 
the delivery of specific goods to the person named therein. 
All such orders are acted upon in strict rotation according 
to their arrival at the place where the goods are stored , and, for 
this reason, it is essential that no advance should be made 
until the bank has had the goods actually transferred into 
its own name. Neglect of this precaution would enable another 
person in possession of a second delivery order in respect of 
the'same goods (and having no notice of the bank’s claim), 
to obtain delivery of the goods (or a warrant in respect of 
them) by the simple expedient of being first at th< warehouse 
wherein they were lodged. As an example of the danger re¬ 
sulting from omitting to have the goods registered in the bank’s 
name, Thomson, in his Dictionary of Banking (page 225), quotes 
the case of Imperial Bank v. London and St. Katharine's 
Dock Co., 1877, 5 Ch.D. 195, when it was held that “ there is 
no delivery or constructive possession until the delivery order 
gets down to the docks, and is recognized by an entry in the 
dock’s books.” In addition, registration of the goods in the 
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name of the lender takes them out of the " order and dis¬ 
position ” of a trustee in bankruptcy. 

Delivery orders are exempt from stamp duty, but before 
any advance is made, a Letter of Hypothecation in respect 
of the goods should be taken by the bank as in the case of 
dock or warehousekeepers’ warrants. (See page 206.) 

TRUST RECEIPT. 

A trust receipt is an undertaking given by a customer, who 
has pledged documents of title (such as bills of lading) with 
a bank as cover for an advance, to the effect that, if the docu¬ 
ments are returned to him in order to enable him to obtain 
possession of the goods, he will continue to hold the goods 
as a trustee for the bank and, when the goods are sold, will 
use the proceeds to liquidate his loan. It should, therefore, 
be clear to the reader that the acceptance of a trust receipt 
by a bank depends entirely upon the integrity of the customer 
concerned, and further, should the customer be already 
indebted to the purchaser of the goods, the latter would be 
entitled to deduct the amount of his debt and thus decrease 
the proceeds available in the bank’s behalf. The bankruptcy 
of a customer liable under a trust receipt would not vitiate 
the bank’s claim either to the goods or to the proceeds of their 
sale, since property held in trust is not divisible among the 
creditors of a bankrupt. (Bankruptcy Act, 1914, sect. 38.) 

BILL OF SALE. 

A bill of sale is a legal assignment of personal chattels as 
security for money owed, and may be either absolute or con¬ 
ditional by way of mortgage. An Absolute Bill of Sale is a 
complete assignment of the goods to another person without 
any provision for redemption, and requires stamping with an 
impressed ad valorem stamp at the rate of 5s. for each £25 
(or part) up to £300, and thereafter at the rate of 10s. for each 
£50 (or part). On the other hand, a Conditional (or Mortgage) 
Bill of Sale does not effect a complete assignment, but merely 
vests the property in the goods as security for a debt, and gives 
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the creditor the right to sell the goods to reimburse himself 
should the debt not be repaid by a certain date. A mortgage 
bill of sale requires stamping at 2s. 6d. per cent, and is void 
if given in consideration of a sum less than £30. (Bills of Sale 
Act, 1878, Amendment Act, 1882, sect. 12.) A bill of sale 
must be registered at the Central Office of the Supreme 
Court within seven days of its execution, and thereafter once 
during every five years of its continuance, and, where more 
than one bill of sale has been issued in respect of the same 
chattels, priority is decided by the date of their respective 
registrations. 

So far as a banker is concerned, a bill of sale is not a desirable 
security as cover for an advance, since the execution of such 
a document is significant of financial weakness, and, before 
acceptance, requires very careful consideration and inquiry 
on the part of the lender since mortgage bills of sale (the 
type with which bankers sometimes deal) are within the juris¬ 
diction of the Bankruptcy Acts and may, in certain circum¬ 
stances, prove invalid against the trustee. The form of a 
mortgage bill of sale must be in accordance with that given 
in the Schedule of the Act of 1882, which is as follows— 

Form of Bill of Sale 

This Indenture made the day of 

between A.B. of of the one part, and C.D. 

of of the other part, witnesseth that in considera¬ 

tion of the sum of £ now paid to A.B . by C.D. , the 
receipt of which the said A.B. hereby acknowledges [or 
whatever else the consideration may be], he the said l.B. doth 
hereby assign unto C.D., his executors, administrators, and 
assigns, all and singular the several chattels and things specifi¬ 
cally described in the schedule hereto annexed by way of 
security for the payment of the sum of £ , and 

interest thereon at the rate of per cent per annum [or 
whatever else may be the rate]. And the said A.B. doth further 
agree and declare that he will duly pay to the said C.D. the 
principal sum aforesaid, together with the interest then due, 
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by equal payments of £ on the day of 

[or whatever else may he the stipulated times or 
time of payment ]. And the said A.B. doth also agree with 
the said C.D. that he will [here insert terms as to insurance, 
payment of rent, or otherwise, which the parties may agree to 
or the maintenance or defeasance of the security]. 

Provided always, that the chattels hereby assigned shall 
not be liable to seizure or to be taken possession of by the 
said C.D. for any cause other than those specified in sect. 7 
of the Bills of Sale Act (1878) Amendment Act, 1882. 

In witness, etc. 

Signed and sealed by the said A.B. in the presence of me 
E.F. [add witness’ name, address, and description]. 



CHAPTER XXI 

SECURITIES AGAINST ADVANCES—(vi) LAND 

The title deeds of property, when taken as cover for an ad¬ 
vance, are probably neither better nor worse than any other 
form of security, although they certainly lack something of 
the fundamental element of liquidity which is so desirable 
in a banking security. Advances on property already acquired 
are more common than those in respect of property to be 
acquired (i.e. mortgages on house purchase) and, where the 
latter type of business is accepted, it is usually in respect of 
particularly good customers, and is so arranged that, while 
the security is taken to cover the whole period for which 
the advance is required, the advance itself is subject to 
periodical revision. 

The term " land ” is taken to include the actual soil together 
with everything in it or on it, and, when offered as security, 
requires careful consideration from two main points of view. 
The first of these is concerned with the general practical 
acceptability of the property as security for a loan, and the 
second with the manner in which such security can be safely 
and effectively charged to the bank. 

PRIMARY CONSIDERATION—THE TYPE OF PROPERTY. 

Under the present system of making bank advances the 
final responsibility for an advance is usually ta cen by the 
banks head office, but, since property is one of the types of 
security in respect of which the advance department concerned 
must, of necessity, rely to no small extent upon the details 
submitted by the local manager, a personal inspection of the 
property should be made by the latter, whenever possible, 
before the application is forwarded for the consideration and 
approval of head office. In some cases, of course, the size 
or type of property calls for the employment by the bank 
of a professional valuer, but where such assistance is not 
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available, the following are the chief points which require 
consideration by the local manager— 

(a) General. Freehold property is usually to be preferred 
to leasehold property, although in the case of the latter, a 
long lease, with an absence of covenants, may be acceptable. 
The condition of the property should be good, and it is an 
advantage when it is in the occupation of the potential 
borrower. 

( b ) Trading Property. Shops, or houses used as such, require 
somewhat wider consideration than purely residential prop¬ 
erty since the saleable value of the former may depend very 
largely upon trade generally and upon business connections 
in particular. 

(c) Manufacturing Property. Factories, mills, and other 
large properties of a similar type are in a category of their 
own and require expert professional valuation, except in 
special circumstances or when the accommodation required 
is comparatively small. 

(d) Agricultural Land and Buildings. This type of property 
also requires technical knowledge for valuation purposes, in 
that local conditions (including geographical and geological 
features) and the ability of the tenant in possession (if any) 
will have considerable effect upon the value of the property 
as a marketable security. 

(e) Uncovered Building Sites. This type of land is not suit¬ 
able security for a loan unless the circumstances and standing 
of the applicant warrants its acceptance. 

(/) Environment. The district in which property is situated 
plays no small part in determining its suitability as cover 
for an advance, likewise the condition and type of the other 
property in its immediate vicinity. It should be constantly 
borne in mind that the most important point is the probable 
value of the security at some future time, and communications, 
growth of industries, and even fashion itself, may cause a 
decided change in the value of property in certain areas. The 
opening of a new main road often has the effect of increasing 
the value of shop property situated thereon, while similar 
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property situated in the road which formerly accommodated 
the same traffic may decrease in value. Further, the fact that 
the surrounding property shows signs of deterioration may 
also lead to a similar deterioration of the property offered as 
security. 

(g) Valuation of Property. Valuation of property by a bank 
manager or other official in the absence of a professional valuer 
must, of necessity, be made with caution, and the following 
method of procedure is suggested— 

(i) Freehold property in the Occupation of the Applicant . 

(а) Ascertain the rateable value (by an inspection of the 
last rate demand note or by an inquiry at the local council 
office) and, hence, calculate the gross rental value. 

(б) Calculate the net rental value by deducting all out¬ 
goings (tithes, land tax, etc.). 

(c) Capitalize the net rental value at 15-20 years purchase, 
according to the circumstances revealed by an inspection of 
the property (i.e. age, repair, district, communications, etc.). 

(ii) Freehold Property in the Occupation of the Applicant's 
Tenant . 

(a) Ascertain the rental value. 

(b) Deduct outgoings as in (i). 

(c) Deduct 20 per cent for repairs and depreciations. 

(d) Deduct rates, etc., if paid by the applicant. 

(e) Capitalize as in (i) having regard also to the length 
of the existing tenancy and the type of tenant. 

(iii) Leasehold Property. 

Capitalization of such property should be procee led with as 
in (i) or (ii) provided the lease is of sufficient lengtii to warrant 
its acceptance as security. If a legal charge is taken, it 
must be made by way of sub-lease and will thus avoid direct 
responsibility in respect of any covenants contained in the 
existing lease. 

(A) Amount of Advance. Advances made against property 
rarely exceed two-thirds of the forced sale value, but here 
again a banker must be guided by the facts of each particular 
case. 
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SECONDARY CONSIDERATION—HOW TO CHARGE. 

The mortgaging or charging of land is regulated by the 
Property Statutes of 1925, which had, as their main object, 
the simplification of land transfer by a limitation of the number 
of legal estates and, as a result of these enactments, several 
of the legal estates previously existing have now become 
equitable interests which can be protected by registration. 
A legal estate is recognized by common law, and can be made 
the subject of an action; an equitable estate is not so recog¬ 
nized, and action must be taken in Chancery against some 
person concerned with the estate, although the subject of the 
action may be the proceeds of the sale of the property. In 
considering the mortgage of land as cover for a loan, a banker 
is confronted with three distinct types of property— 

1. Unregistered land. 

2. Registered land. 

3. Land in Yorkshire and Middlesex. 

The registration of a title to land is only compulsory at 
present in the City and County of London and the districts 
of Eastbourne and Hastings, but it is enacted in the Land 
Registration Act of 1925 that, subject to certain provisions 
therein contained, the area of compulsory registration may 
be extended by an Order in Council after 1st January, 1936. 
Meanwhile, registration may be effected voluntarily by making 
proper application to the Land Registry. 

1. UNREGISTERED LAND. 

(a) Searches. Proper searches in the registers of the Land 
Registry are essential before any advance is made, irrespective 
of whether the property is freehold or leasehold, or whether 
a legal or equitable charge is taken. Under sect. 1 of the 
Land Charges Act, 1925, the following registers are kept by 
the Land Registry, and each of these has an alphabetical 
index of the names of the proprietors of the properties therein 
registered— 

(1) Register of Pending Actions. 

(2) Register of Writs and Orders. 
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(3) Register of Land Charges. 

(4) Register of Deeds of Arrangements. 

(5) Register of Annuities. 

Provided application is made on the proper form, together 
with a fee of is. 6d., the Land Registry will issue a certificate 
of the search dated on the day on which it is made, and, since 
this certificate may be used by a buyer or mortgagee as con¬ 
clusive evidence, a banker should not make an advance against 
any land until he has received this official certificate. 

Once a charge is registered in the books of the Land Registry, 
all persons dealing with that land subsequent to registration 
are deemed to have notice of the charge and, hence, having 
satisfied himself that there is no existing charge at the time 
he takes the mortgage, a banker should not fail, where he 
lends without obtaining the deeds, to register his own charge 
thereafter. (Registration fee, is.) 

It is important to remember, however, that once a banker 
has searched the Register, he should not search again unless 
an entirely fresh form of charge is being taken, for if he does 
make a further search, he will be fixed with notice of any 
charge made subsequent to his own and thus be unable to 
“ tack ” l further advances on the same security. 

On repayment of a loan, a banker is under no obligation 
to search before returning the deeds to his customer, provided 
he has not received express notice of a second charge, since 
by the Law of Property Amendment Act, 1926, registration 
of such a charge does not operate as notice for this purpose. 
But if the banker is forced to realize the security ir order to 
recover the amount of his loan, then he must search the 
Register before handing over any surplus to the borrower. 

(6) Legal Mortgage of Freehold Property. A charge on free¬ 
hold land (estate in fee simple) may be created in one of two 
ways— 

(1) By a lease for a term of years (3,000 is suggested) 
subject to cessor (extinguishment) of the lease on the mort¬ 
gage being redeemed. 

1 See page 218. 
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(2) By a charge by deed expressed to be by way of 
mortgage. 

The fee simple thus always remains with the mortgagor 
and, should a second legal mortgage be taken on the same 
property, then the second mortgagee will obtain a lease of, 
say, 3,000 years plus one day, but subject to the lease of the 
first mortgagee. A legal mortgage requires stamping at 2s. 6d. 
per cent, and if accompanied by the title deeds of the property 
concerned, does not require registration with the Land Regis¬ 
try. Where such a mortgage is taken unaccompanied by the 
deeds, it is termed a “ puisne mortgage/* and registration is 
necessary in order to preserve priority against any subsequent 
mortgagee. On default of the mortgagor under a legal mort¬ 
gage, the following remedies are available— 

(1) Sale. (Court sanction necessary if bankruptcy is the 
cause.) 

(2) Foreclosure on the fee simple. 

(3) Take possession. 

(4) Sue on any existing personal covenant. 

(5) Appoint a receiver. 

(c) Equitable Mortgage of Freehold Property. An equitable 
mortgage of freehold property is somewhat cheaper than a 
legal mortgage but, so far as the banker is concerned, the 
rights obtained under it are not nearly so comprehensive as 
those acquired under a legal mortgage. No statutory power 
to sell the property or to appoint a receiver exists, nor can 
the banker sue the chargee unless a personal covenant to repay 
the loan has been included in the charge. Apart from this, 
the form of equitable charge on land usually taken by bankers 
remains unaffected by the Acts of 1925 and, provided the 
proper search has been made, is quite good security when 
accompanied by the title deeds. These should be lodged at 
the bank, together with a memorandum of deposit stamped 
at is. per cent, and the memorandum usually contains a cove¬ 
nant whereby the mortgagor undertakes to execute a legal 
mortgage, if necessary, in favour of the mortgagee. Some 
banks also insist on the inclusion of what is known as a “ Power 
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of Attorney ” clause, under which the borrower appoints the 
bank's nominees as his attorneys for the purpose of executing 
a legal mortgage if circumstances should so require. When 
such a clause is included the charge must be executed under 
seal and stamped at 2s. 6d. per cent. So long as the title deeds 
accompany an equitable mortgage, registration is unnecessary, 
but, since the inclusion of a covenant by the mortgagor to give 
a legal estate to the mortgagee, if required, permits of the 
mortgage being considered as an “ estate contract," it may 
be registered as such, thereby defeating any attempt to create 
a registered prior charge should the deeds ever be i emporarily 
released from the banker's possession during the period of 
the mortgage. 

An equitable mortgage with possession of the title deeds 
takes priority over a subsequent “ puisne mortgage ” or any 
equitable mortgage, whether registered or not, but where 
an equitable mortgage is effected without the title deeds, 
registration as a “ general equitable charge ” is essential, 
since “ puisne mortgages ” and “ general equitable charges " 
rank for priority in the order of their respective regis¬ 
trations. 

(d) Comparison of ( b ) and (c). The Property Statutes of 
1925 have left little to be said in so far as a comparison of 
a legal with an equitable mortgage is concerned. In addition 
to the facts already mentioned, it may be pointed out that, 
whereas a legal mortgagee has definite remedies on default, 
an equitable mortgagee relies very largely on his ability to 
obtain a legal title from the mortgagor, failing which ae must 
apply to the Court in order to deal with his security. (This 
disadvantage is often overcome by the mortgagors completing 
a power of attorney (see page 104) in favour of the bank under 
which the latter is enabled to execute a legal mortgage should 
that necessity arise.) Further, should any liabilities attach 
to the property charged, the legal mortgagee may become 
responsible for their due performance, whereas an equitable 
mortgagee would escape such liabilities. Finally, an equitable 
mortgage, on redemption, needs no reconveyance to the 

15—(0X79) 
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mortgagor, and the document effecting the charge may be 
destroyed. A legal mortgage, however, remains after redemp¬ 
tion as a definite link in the title-chain, and a statutory receipt 
in favour of the mortgagor must be made and stamped at 
6d. per cent. 

(e) Leasehold Property. A legal mortgage of leasehold prop¬ 
erty is usually effected by way of sub-lease for a period just 
short of the whole lease, thereby preserving the mortgagee 
from any liabilities attaching to the terms of the lease. An 
equitable charge on leasehold property carries no liability in 
respect of covenants contained in the lease, but where such 
covenants do exist any mortgagee, whether legal or equitable, 
may be forced to accept responsibility for their due perform¬ 
ance in order to preserve his security intact. 

(/) Tacking. " Tacking ” consists of the uniting of different 
mortgages on the same property by one mortgagee and may 
take place in the following circumstances only— 

(1) By a first mortgagee by agreement. 

(2) By a first mortgagee without notice of any subsequent 
charge. 

(3) By a first mortgagee who has made himself liable to 
make further advances on the same security. 

A third mortgagee who takes a transfer of a first mortgage 
is no longer permitted to tack this mortgage to his own over 
the head of the second mortgagee, although the position of 
such a third mortgagee would not be prejudiced by an un¬ 
registered puisne mortgage or equitable charge unprotected 
by the title deeds. In addition, it should be noted that notice 
of a second charge is of no effect as against a first mortgagee 
under (3) above, but where a banker takes land as security 
to cover a series of advances on current account , he is able to 
tack these only if he has no notice of an existing charge 
at the time he either (a) searched the register, or (6) took his 
charge. It therefore follows that, although a banker should 
search the register at the time he takes the security, he would 
be most unwise to search it again since a second scrutiny 
would serve him with notice of any charge created subsequent 
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to his first search and thus invalidate the tacking of further 
advances. 

(g) Consolidation. Consolidation is the uniting of different 
mortgages on different properties, but vested in the same 
mortgagee. Such procedure is illegal unless there is an express 
agreement between the parties concerned for consolidation to 
take place. 1 

2. REGISTERED LAND. 

Title to land registered at the Land Registry 2 is evidenced 
by a land certificate, of which there are the following three 
types— 

(a) Certificate of Absolute Title. 

(b) Certificate of Good Leasehold Title. 

(c) Certificate of Possessory Title. 

Each type of certificate contains full particulars of the 
property concerned, together with the owner's name and 
details of any charge or other incumbrance. As from the date 
of the issue of the certificate the title to the property is clear 
for the future, and any transfer or charge can be effected 
easily and cheaply, but the assailability of the title for the 
period prior to registration depends entirely upon the kind 
of certificate issued. 

(a) Certificate of Absolute Title. As the name suggests, this 
type of certificate gives the proprietor an absolute and un¬ 
assailable right to the property, guaranteed by the State, 
against all the world, and enables him, thereafter, to deal 
with the property in any way he pleases with a minimum 
of trouble and expense. Such a title is obtainable only in 
respect of freehold land in such circumstances that an exam¬ 
ination of the relative title deeds reveals no defect in the 
title-chain. On the certificate being issued, the deeds are duly 
marked with the stamp of the Registry, thereby giving notice 
to any person into whose hands they may come that a land 
certificate has been issued. 

1 Law of Property Act, 1925, sect. 93. 

2 Official documents reproduced by courtesy of the Chief Land 
Registrar. 
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Reduced Facsimile of Land Certificate 
H.M. LAND REGISTRY. DISTRICT: London 


LAND REGISTRATION ACT, 1925 


TITLE No.: 000,002 


LAND CERTIFICATE 

THIS IS TO CERTIFY THAT the Land described in the 
Property Register of the above-mentioned Title is registered 
with ABSOLUTE TITLE at H.M. Land Registry, London. 

A Copy of the entries in the 
Register of the said Title and 
a Plan of the land comprised 
therein are within. 

Dated this.day of.19. 



Notice 

(1) Section 64 of the Land Registration Act, 1925, requires 
this Certificate to be produced to the Chief Land Registrar 
on every Entry in the Register of a Disposition by the regis¬ 
tered Proprietor of the Land and on every registered Trans¬ 
mission. 

(2) No endorsement note, notice or entry made hereon 
other than those officially made at H.M. Land Registry shall 
have any operation. 
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Reduced Facsimile of Inside Cover of Land 
Certificate 


This Land Certificate was examined and (where necessary) made to correspond with the 
register on the following dates— 


Date 

Official Stamp J Date 

Official Stamp 



















i 



1 












Notice 

This Land Certificate may be sent at any time to H.M. Land Registry to be officially 
examined and (where necessary) made to correspond with the register without we. 

To enable persons entitled to inspect the register to ascertain, without attendance at the 
Registry, whether any entry has been made in the register subsequent to the date last ab 
mentioned, an official certificate will be issued on application without lee stating whether 
such an entry has been made and, if so, giving an office copy of such entry in the register. 
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Reduced Facsimile of Register in Land Certificate 


TITLE No.: 000,002 jjj$ 


A. PROPERTY REGISTER 


District Parish 

London Hackney 

the FREEHOLD land shown and numbered as below on h.m. 

LAND REGISTRY GENERAL MAD 



| General Map j 

Date of 

First Registration 

Short Description 

Parcel 

No. 

London 

Sheet 

Section 

2000 Cramvich Road 

023 

111.66 

G 

1st Jammy, 1920 

m 



B. PROPRIETORSHIP REGISTER 


Register Model 
1 . General 
Map Absolute 
Freehold 


TITLE ABSOLUTE 


No. of 
Entry 

Proprietor, Etc. 

Application No. 
and other 
Remarks 

1 

John Smith of 400 Thrcadneedlc Street, E.C.2, 
Gentleman, registered on the 1st of January, 
1929. 

Price paid 

057 10s. 

2 

Restriction registered on the 1st of January, 
1929 —Except underan Order of the Registrar 
no disposition under which capital money arises 
is to be registered unless the money is paid to 
Albert Abel of 20 Smith Street, Paddington, 
W.2.,Builder, and Joel James of 14 Uppingham 
Avenue, Strand, VV.C.2, Printer (the trustees of 
a settlement of whom there must be not less 
than two nor more than four), or into Court. 
Except under an Order of the Registrar, no 
disposition is to be registered unless authorized 
by the Settled Land Act, 1925. 


3 

Caution registered on the 1st of January, 1920, 
in favour of Jesse Turnbull of 30 Park Way, 
Torquay, Devon, Engineer. 

0002/20 

m 
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Reduced Facsimile or Register—(< continued ) 

C. CHARGES REGISTER 


No. of The Date at the Beginning of each Entry is the Date on 
Entry which the Entry w r as made on this Register 


Application No. 
and other 
Remarks 


2 1 January, 1929—The land is subject to the Purchaser’s covenant, 

a copy of which is set out below, contained in a Conveyance on 
Sale dated the 24th of December, 1928, of the land in this title ! 
and made between John Brown (Vendor) of the one part ami I 
John Smith (Purchaser) of the other part so far as such covenant \ 
runs with the land or is capable of being legally annexed thereto: 

“And the Purchaser for himself his heirs and assigns hereb' 

“ covenants with the Vendor and his assigns at all tin 
“ hereafter to observe and perform all and every of the stipula- 
“ tions and conditions set forth m the Schedule hereto: 

“ The Schfdt’le above referred to j 

“ 1. No building to be erected on the land shall be u»ed * 
“ other than as a private dwelhnghouse. ( 

" 2. No building to be erected as aforesaid shall be converted 
" into or used as flats maisonettes or separate tenements or , 
“ as a boarding house. 

“ 3. The front garden of the premises shall at all times be j 
“ kept in neat and proper order and condition. ! 

“4. No aerial posts or wires erected upon or over the | 
“ premises shall be of an unsightly appearance or be otherwise j 
“ calculated to cause any annoyance or damage to the owners or 1 
“ occupiers of any adjoining property.” J 


2 I 1 January 1929— Notice dated 1st January, 1929, of a Lease | Lessees title 

I dated the xst of February, 1900, to Charles Jones for 99 years j registered under 

j from the 24th c>f June, 1880, at the rent of £7. j No. 000,001. 


I 


: January 1929 - Charge dated the 2+th of December, 1928, and 
registered on the 1st of January, 1929, to secure the moneys 
therein mentioned. 

Proprietor-Pkirr Marvel, of 80, Thornhill Road, Bristol, 
Piano Tuner, registered on the 1st of January, 1929. 

0001/29. 
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(b) Certificate of Good Leasehold Title. This type of certifi¬ 
cate is very nearly as good as the previous type, and is issued 
in respect of leasehold property in cases where the leaseholder 
is unable to prove the validity of the lease (i.e. evidence of the 
freehold title is not available). It carries with it precisely 
similar advantages to that possessed by the certificate of 
absolute title, except that it is only the leaseholder’s title 
to the lease which is guaranteed, not the original validity 
of the lease, but for all practical purposes concerned with 
the sale and purchase of leaseholds, this title is similar to 
that of an absolute title in regard to freeholds. 

(c) Certificate of Possessory Title. This type of certificate 
may apply to either freehold or leasehold property, and is 
issued without either investigation or state guarantee to any 
person who is, prima facie, the proprietor of the land in 
question. It certainly affords some of the advantages of land 
registration and ensures clarity of title for the future, but 
it does not do away with the necessity for a detailed investiga¬ 
tion into the title of the property each time a conveyance is 
made. Certificates of possessory title are now rarely issued, 
since they were never intended to be other than an expedient 
for getting land on the register in the early days of land 
registration. 

Where a possessory title is held, it may be converted into 
one of the other two at a time without further fee, provided 
the necessary proof of title prior to the existing registration 
is produced and, in any case, the Land Registration Act of 
1925 provides for such conversion after the lapse of fifteen 
years and ten years respectively in the case of freehold and 
leasehold land. 

LAND CERTIFICATES AS SECURITY. 

As with unregistered land, an advance may be made against 
the security of registered land by taking either a legal or 
equitable charge over the property concerned. In each case, 
the relative land certificate must be deposited with the bank 
and a search made at the Land Registry for • any existing 
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encumbrances, since production of the land certificate is not 
compulsory when registering a charge and, hence, an existing 
charge may not appear upon the certificate. On proper 
application being made by a potential chargee, supported 
either by the written authority of the chargor or by produc¬ 
tion of the land certificate, the Land Registry will issue an 
official certificate of search. 

(а) Legal Mortgage. When a legal mortgage is taken, the 
land certificate must be lodged with the Land Registry to¬ 
gether with the proper instrument of charge in duplicate (see 
page 226), and a fee paid of is. 6d. for every £25 or part 
thereof unless the value of the land exceeds £5,000, when 
a special scale of fees operates (maximum £90). The Land 
Registry then issues a charge certificate containing details of 
the charge created and returns the duplicate instrument of 
charge duly stamped. The land certificate and original instru¬ 
ment of charge are retained by the Registrar, and, thereafter, 
any subsequent certificate of charge issued on the same prop¬ 
erty will contain details of the existing charge. 

In this respect it is important to note that, where such 
a legal mortgage is taken to secure a series of advances on 
current account, that fact should be made clear in the instru¬ 
ment of charge, since the Land Registry will then notify the 
banker of any subsequent intended charges. 

Certificates of charge are themselves valid and acceptable 
security as cover for an advance to the registered chargee. 
A sub-charge is thus created, and this should be registered 
immediately, as all charges on land certificates rank lor priority 
according to the dates of their respective registrations. 

(б) Equitable Mortgage. An equitable mortgage is usually 
effected by simple deposit of the land certificate with or with¬ 
out a Memorandum of Deposit. Here, again, a search should 
be made for existing charges or, alternatively, the land certifi¬ 
cate should be forwarded by the bank to the Land Registry 
in order that unrecorded charges may be duly entered thereon. 
On the advance being made, notice of his equitable charge 
should be forwarded by the banker to the Registrar, together 
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Reduced Facsimile of Form of Charge 


Form 46 A INSTRUMENT OF CHARGE (under Rule 139) 


INLAND REVENUE DUTY STAMPS TO BE 
IMPRESSED HERE 


LAND REGISTRY FEE STAMPS TO BE 
IMPRESSED HERE 


(1) Date of 
execution. 

(2) Strike out 
if not required. 

(3) Full na,ne 
{in block letters), 
registered ad¬ 
dress {if altered, 
“formerly of 
etc .”) and de¬ 
scription of 
Proprietor of 
the land. 

{4) Full name 
[in block letters), 
address and de¬ 
scription of the 
Charge Creditor 

(5) Insert 
“ quarterly," 
“ half-yearly 
or as the case 
may be. 

If special 
stipulations are 
inserted, and 
there is not 
sufficient room 
for them here, 
they should be 
continued over¬ 
leaf, the execu¬ 
tion and attesta¬ 
tion must be 
added at the end 

N.B. — The 
witness must be 
a disinterested 
person NOT the 
HUSBAND 
or WIFE of the 
party executing 
the instrument, 
and must add 
his or her ad¬ 
dress and de¬ 
scription. 


H.M. LAND REGISTRY 

London, W.C.2 
Land Registration Act, 

District ....London . 

Title No. ... 020376. 

Property ....2 Angel Park . 

I 1 )....is/....of.... January,.... 1929 ...In consideration of. 

....Six hundred .pounds ([poo .) 

( 2 ) the receipt whereof is hereby acknowledged. 

I/*>. JAMES ROBINSON . 

of.... 1620 Oxford Street , W. 1, Manufacturer, . 


hereby charge the land comprised in the title above referred 

to with the payment to PL JOHN BROWN . 

of.105 Lombard Street, E. C.3, Banker . 


1 9-5 


The Application Number will 
be officially entered here on 
registration. 


on the....15/....of.... July,....ig2y....of the principal sum of 
/600.... with interest at ....four.... per cent per annum, 
payable! 5 )... quarterly... .on the....15/....of.... April...., the 15/.... 
oi....]uly...., the....1st....of ....October...., and the....is/....of 
....January.... in every year. 

Signed, sealed and delivered by 1 


the said James Robinson 


in the presence of 
Edwd. Walker, 

105 Lombard Street, E.C. 3 
Banker's Clerk. 


Jas. Robinson 


NOTE.—On registration this Charge must be accompanied by a 
copy and the Land Certificate produced. 


N.B.—This form may be continued overleaf. 
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Reduced Facsimile of Form of Transfer 
Form 19 . TRANSFER OF FREEHOLD LAND (Whole.) (Rule 98.) 

INLAND REVENUE DUTY STAMPS TO BE LAND REGISTRY FEE STAMPS TO BE 

IMPRESSED HERE IMPRESSED HERE 


H.M. LAND REGISTRY. 

London, \WC.2 


(1) Date of 
execution. 

(2) Strike out 
if not requited. 

(3) Full name 
{in block letters) 
registered ad¬ 
dress [or, if al¬ 
tered, “formerly 
of, etc”) and 
description of 
the Proprietor 
of the land. 

(4) If desired 
or otherwise as 
the case may be. 

(5 ) Full name 
{in block letters) 
address and de¬ 
scription of the 
Transferer. 

(6) Certificate 
of Value if con¬ 
sideration docs 
not exceed £500. 


Land Registration Act, 1925. 

District. London . 

Title No.020376. 

Property.2 Angel Park 

( 1 ). 1st .of.... January, ....1929.In consideration 

of. One thousand .pounds (£1,000 .) 

l 2 ) the receipt whereof is hereby acknowledged. 

I,< 3 >. WILLIAM SMITH . 

of.645 Regent Street, IV . 1., Jeweller . 


The Application Number will 
be officially entered here on 
registration. 


as beneficial owner (*) hereby transfer to ' 5 >. 

. JAMES ROBINSON . 

of.1620 Oxford Street, W.\, Manufacturer 


the land comprised in the title above referred to 
(•> 


N.B. — The 
witness must be 
a disinterested 
person NOT 
theHUSBAND 
or WIFE of the 
Party executing 
the instrument, 
and must add 
his or her ad¬ 
dress and de¬ 
scription. 


Signed, sealed and delivered by 


the said William Smith 

in the presence of 
Thomas Jones, 

645 Regent Street, W. 1. 
Jewellers Assistant. 


William Smith 


NOTE. The Land Certificate must be produced on Registration of 
this transfer. 
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with a fee of is. This will result in a caution being entered 
in the land register against the property in question, and the 
banker will then receive notice of any subsequent intended 
transfer or charge in time for him to take the necessary steps 
to preserve his security. 

A certificate of possessory title is not a good security for 
a loan unless accompanied by the deeds of the property. The 
possession of these documents in this case is essential in order 
to ensure that a certificate of good leasehold or absolute title 
is not created over the head of the lender, thereby rendering 
his security valueless. 

(c) Loan Repayments. As soon as a loan granted on the 
security of a land certificate is repaid, notice should be sent 
to the Land Registry in order that the caution placed against 
the property, in the case of an equitable mortgage, may be 
removed, and where a legal charge has been taken, the charge 
certificate should be returned to the Registrar, who will then 
proceed to endorse the relative land certificate accordingly. 

3. LAND IN YORKSHIRE AND MIDDLESEX. 

A conveyance or legal mortgage of property situated within 
either of these counties must be registered at the local registry 
unless the title to the property concerned is already registered 
at the Land Registry, when local registration is unnecessary. 
Under sect. 2 (i), Law of Property Act, 1925, only those instru¬ 
ments which give a legal estate are capable of registration 
at the local registries (although, as a matter of practice, 
equitable interests may still be registered in Yorkshire) and, 
hence, if an equitable mortgage is taken, possession of the 
deeds is essential. Provided a search has revealed no existing 
charge, a banker lending money on this security would be 
in quite a strong position, since any person claiming a prior 
right would have to prove a bona fide absence of the deeds. 
The search referred to must be made separately against the 
names of all persons through whom a title is being deduced 
and, although this search may be made personally at the 
local registry, it is obviously wiser to have it conducted by 
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the registry officials, and to obtain from them an official 
certificate of search. No advance should be made until this 
certificate has been received, and it is a common practice (as 
with registered land), to arrange for the certificate to be dis¬ 
patched to the banker on the evening of the day preceding 
that on which he intends to take his charge. 

Registration of a legal charge, as pointed out, is essential, 
and the deeds should be retained in order to avoid any possible 
chance of a successful claim for priority by a bona fide second 
mortgagee. Notice of a second charge necessitates the imme¬ 
diate breaking of the account, not only in order to avoid the 
operation of the Rule in Clayton's Case, but also to preserve 
the security intact in respect of the amount already advanced. 
Subsequent advances cannot be made with safety once notice 
of a second charge is received, since all charges rank for priority 
strictly in the date order of their registration. 

The discharge of a mortgage registered in Middlesex or 
Yorkshire is effected by the completion of the usual statutory 
receipt, and, if this receipt is endorsed on the mortgage deed, 
the latter may be produced to the local registrar for noting 
in the register. 
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Absolute bill of sale, 208 

- title, certificate of, 219-223 

Acceptances, endorsements, etc., 
155 

Acceptance to a contract— 
generally, 5 
sale of goods, 16 
Account books (of company), 37 
Accounts of customers— 
administrators, 138 
agents, 132-3 
associations, 140 
bankrupt customers, 139 
building societies, 147 
closing of, 79 
clubs, 140 

deceased customers, 135-6 
executors, 13O 
friendly societies, 146 
general considerations, 77-78 
individuals, 130 
infants, 132 
joint, 131 

limited companies, 144 
limited partnerships, 143 
local authorities, 148 
lunatic customers, 138 
partnerships (general), 141 
societies, 140 
“sundry persons," 77 
trade unions, 148 
trustees, 134 

Adhesive stamps, cancellation of, 
111 

Adjudication of bankruptcy, 59 
Administrators,— 
accounts of, 138 
loans to, 162 
Advances— 

general considerations, 158-161 
to associations, 168 
to building societies, 168-169 
to clubs, 168 
to companies, 166 
to executors and administrators, 
162 

to friendly societies, 168 
to infants, 163 


Advances ( contd .)— 

to joint account holders, 161 
to local authorities, 169 
to Money Market, 172 
to partnerships, 165 
to private individuals, 161 
to societies, 168 
to stockbrokers, 171 
to traders, 163 
to trade unions, 168 
to trustees, 1C1 
Agents— 

accounts of, 132 
appointment of, 132 
bankruptcy of, 134 
cancellation of authority of, 134 
capacity of, 133 
death of, 134 
mercantile, 21 
rights of, 133 

Agricultural land and buildings as 
security, 212 

Aliens, capacity to contract of, 4 
American railroad share certifi¬ 
cates, 188 

Appropriation of payments, 112 
Arrangement, deed of, 69 
Arrest of debtor in bankruptcy, 62 
Articles of Association, 35 
Assets of a banker, 155 
Assignment of a contract, 10 
Associations— 
accounts of, 140 
advances to, 168 
Attorney, power of, 104 

Bailee, banker as, 14 
Bailment, 114-115 
Bailor, 115 

Balance sheet, specimen bank, 

152-153 

Balances with other banks, etc.,. 
155-6 

Bank balance sheets, 151-15 3 

- cash, 155 

Bank Notes— 

Bank of England, 84 
Currency Commission, Irish, 87 
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Bank Notes ( contd .)— 

definition and description of, 84 
finder of lost, 92 
foreign, 92 
Irish (pre-1928), 86 
Irish Free State, 88 
legal tender note fund accounts, 
89-90 

lost or stolen, 85, 92 
Northern Ireland, 90, 91 
Scotch, 86 

Statutes of Limitations and, 92 
Bank Post Bills, 92 

- premises as an asset, 158 

■ ■ Rate— 
defined, 173 

effect of movement in, 178, 180 
Banker— 

as bailee, 114 
customers of, 77, 78 
definition of, 76 
functions of, 76 
implied contract with, 78 
relation to customer, 77, 112 
Banker's Books Evid. Act, 1879, 
effect of, 116 

- capacity to lend, 151 

- cheques, 83 

- deposit rate, 178-9 

-draft— 

definition of, 80 
issue of, 82 
lost, 83 

payment of, 82 
protection to bankers 
dealing with, 82 
stopping payment of, 83 

-funds, 151-158 

- lien, 121 

- mandate, 101 

- opinions, 116 

- payment, 80, 81 

Bankrupt— 
account of, 139 
discharged, 68 
discharge of, 67 
disqualifications of, 68 
distribution of property of, 63 
undischarged, 68 
Bankruptcy— 
acts of, 55 
adjudication of, 59 
annulment of, 67 
antecedent transactions in, 65 
available act of, 59 


Bankruptcy (contd .)— 
banker’s procedure on notice of, 
139 

committee of inspection in, 59 
composition in, 58 
control over debtor in, 62 
creditors meeting in, 57 
discharge in, 67 
disclaimer of onerous property 
in, 61 

disqualifications after discharge 
in, 68 

distribution of debtor's estate 
in, 63 

divisible assets in, 63 
fraudulent preference in, 65 
non-divisible assets in, 63 
of agent, 134 
of customer, 139 
of guarantor, 197 
of partner, 143 
of trustee, 135 
official receiver in, 56-7 
petition in, 56 
priority of debts in, 66 
public examination in, 58 
receiving order in, 56 
relation back in, 59 
reputed ownership in, 64 
scheme of arrangement in, 58 
secured creditors in, 64 
special manager in, 57 
termination of, 67 
trial of question relating to the 
debt in, 56 
trustee in— 

appointment of, 59 
duties of, 60 
powers of, 60 
right of disclaimer of, 61 
vacation of office of, 62 
Banks, types of, 74 
Bearer bonds, 93 

-securities, 185 

Bill of Exchange— 
as security, 178 
consideration for, 9 
discounting of, 170 
effect of Statutes of Limitations 
on, 128 

Bill of lading— 
clean, 205 
definition, 203 

liabilities of banker holding as 
security, 205 
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Bill of lading (contd .)— 
rights of banker holding as 
security, 204-205 
stamp on, 204 
straight, 205 
through, 205 
Bill of sale— 
absolute, 208 

conditional (or mortgage), 208-9 
consideration for, 209 
defined, 208 
Registrar of, 209 
Bills discounted, 156 
Blank transfer, 187 
Bonds— 
bearer, 93 

drawn for payment, 93 
Borrowing powers of a company, 

44 

Building societies— 
accounts of, 147 
loans to, 168-169 
Buyer, rights of, 20 

Call money, 156, 174 
Cancellation of adhesive stamps, 
in 

Capacity of parties to contract, 4 
Capital, 151, 154 
Cash order, 94 

Certificate of absolute title, 219- 
223 

- of good leasehold title, 224 

- of possessory title, 224 

Charges' register (of companies), 

45 

Charter party, 204 
Chose-in-action, definition of, 189 
Clayton’s Case, rule in, 112 
Clean bill of lading, 205 
Clearing payment, 80, 81 
Closing an account, 79 
Club— 

as customer, 140 
loan to, 168 
Collateral security, 183 
Committee in lunacy, 138 

-of inspection— 

in bankruptcy, 59 
in company winding-up, 53 
Company— 
account books, 37 
accounts of, 144 
advances to, 166 
Articles of Association, 35 

16—(6179) 


Company (contd )— 
books of, 36 
borrowing powers of, 44 
charges’ register of, 37 
closing register of, 36 
committee of inspection, 53 
debentures of, 43 
definition of, 32 
determination of membership 
of, 42 

directors and officials of, 46 
dissolution of, 54 
dominion register of, 36 
formation of, 32 
liabilities of directors and 
officials of, 47 
limited by guarantee, 32 

-by shares, 32 et esq. 

liquidation of, 48 146 
liquidators of, 51, 146 
Memorandum of Association of, 
33 

minute books of, 37 
nature of, 32 
non-trading, 44, 145 
numerical limits of, 32 
power to give guarantee, 193- 

194 

powers of directors of, 46-47 

- of officials of, 47 

preliminary expenses of, 39-40 
private, 54 
promotion of, 38 
prospectus of, 39 
register of members of, 36 
registration of, 33, 35 

- of charges effected by, 45 

representative contributories, 
43 

shares and shareholders, 40 
special manager, 49 
trading, 44, 145 
underwriting of shar, capital of, 

4 ° 

vacation of director’s office in, 
48 

winding up of, 48-51 
Company promoters, 38 
Composition in bankruptcy, 58 
Compulsory winding up by com¬ 
pany, 49 
Condition, 20 

- subsequent, 11 

Conditional bill of sale, 208-9 
-orders to pay, 94-96 
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Confidential inquiries and opin¬ 
ions, 116 

Consent, reality of, 7 
Consideration— 
executed, 9 
executory, 9 
for a bill of exchange, 9 
for a bill of sale, 209 
for a disposition under Factors 
Act, 1889, 22 
generally, 9 

Consolidation of mortgages, 219 
Contingency Fund, 154 
Continuing security, 14, 114, 19° 
Contract— 

assignment of, 10 
banker's implied, 78 
capacity of parties to, 4 
consent to, 1, 7 
consideration for, 9 
definition of, 1 
discharge of, 11 

exemptions from stamp duty, 
13 

form of, 1 

formal, 1 

object of, 3 

of guarantee, 14 

offer and acceptance to, 5 

parties to, 4 

performance of, 11 

quasi, 13 

sale of goods, 16 

simple, 2 

specialty, 1 

stamp duty on, 13 

under seal, 1 

unenforceable, 3 

validity of, 3 

void, 3 

voidable, 3 

Contract note, stamp duty on, 
109 

Corporate bodies, capacity of, 5 
Co-sureties, relation of, 15 
Countermand of payment, 117 
Coupons, 96-97 

Criminals, contractual powers of, 4 
Current, deposit and other 
accounts, 154 
Customer, bank— 
definition of, 77 
implied contract with, 78 
Customer’s accounts—see Ac¬ 

counts 


Day-to-day money, 174 
Debentures— 
as security, 189 
classes of, 43 
defined, 43 
issue of, 43 
re-issue of, 43-44 
Debtor, control over, 62 
Debts— 

outstanding after discharge in 
bankruptcy, 68 
priority of, 66 

Deceased customers, accounts of, 
135-6 

Deed of arrangement— 
advantages of, 70 
assent to, 71 
avoidance of, 71 
definition of, 69 
disadvantages of, 70 
registration of, 71 
trustee under, 72 
types of, 69 
Delivery order, 207 
Deposit account, 77, 97 
- bank, 75 

- banking in England, 75 

Deposit receipt— 
as security, 99 
discharge of, 98 
effect of garnishee order on, 120 
general, 97 
joint, 99 
lost, 99 

repayment of, 98 
Statutes of Limitations and, 127 
Directors and officials (of com¬ 
panies)— 
generally, 46 
liabilities of, 47 
powers of, 46, 47 
qualifications of, 46 
vacation of offices of, 48 
Discharge in bankruptcy, effect of, 
68 

- of a contract, 11 

Disclaimer, right of, 61 
Discount houses, 173 

-rates, 175, 179 

Discounting bills for customers, 
170 

Disposition, consideration for, 22 
Dissolution of a company, 54 

-of a partnership, 26 et seq, 143 

Distringas , notice in lieu of, 188 



INDEX 


235 


Dividend warrant, 99-100 
Divisible assets in bankruptcy, 63 
Dock warrant, 206 
Documents of title to goods— 
general considerations re, 202-3 
Dominion register (of company), 

36 

Donatio mortis causa, gy 
Drunkard—capacity to contract, 4 
Due performance, 11 
Duress, effect on contract of, 8 

Equitable mortgage— 
notice to company of, 188 
of freehold property, 216 
of land certificate, 225 
of leasehold property, 218 
of life policy, 200 
of shares, 187 
Escrow, 1 

Executed consideration, 9 
Executors— 

accounts of, 136 
loans to, 162 

Executory consideration, 9 
Exemptions from stamp duty, 
107-8 

Factor, definition of, 21 
Factors Act, 1889, effect of, 21 
et seq. 

Fiduciary Issue- 
Bank of England, 84 
Irish Banks—Northern Ireland, 
91-2 

Scotch Banks, 86 
Fixtures, 174 
Floaters, 175 

Fraud, effect on contract of, 8 
Frauds, effect of Sect. 4 of Statute 
of,* 2 

Fraudulent preference, effect of, 65 
Freehold property as security, 
215-6 

Friendly societies— 
accounts of, 146 
loans to, 168 

Garnishee Order— 
definition of, 118 
generally, effect of, 118-119 
on current account, effect of, 119 
on deposit account, effect of, 120 
on joint account, effect of, 120 
on trust account, effect of, 120 


Garnishee Order (contd .)— 
procedure on receipt of, 119 
Good Leasehold Title, certificate 
of, 224 

Goods, documents of title to, 202 
et seq 

Guarantee— 

continuing, 15, 190-1 
co-sureties under, 15 
definition of, 14, 190 
determination of, 195 
disadvantages of, 192 
distinguished from indemnity, 

190 

execution of, 195 

liabilities of surety under, 14-15, 

191 

limit of, 191-T92 
procedure by banker 011 notice 
of determination of, 196 
rights of surety under, 15 
specific, 190 
stamping of, 195 
Statute of Limitations, effect 
of, 128 
types of, 190 
Guarantor— 

association as, 194 
bankruptcy of, 197 
club as, 194 
company as, 194 
death of, 196 

inquiries by prospective, 194 
individual as, 193 
lunacy of, 196 
partner as, 193 
society as, 194 
types of, 193 

Holding out, effect of partner, 24 
Hypothecation, definition of, 183 

Implied condition, 21 

- warranty, 21 

Indemnification of surety under a 
guarantee, 15 
Indemnity— 

company giving, 145 
defined, 190 
Individuals— 
accounts of, 130 
advances to, 161 
Infant— 

as customer, 132 
capacity to contract, 4 
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Infant ( contd .)— 
loan to, 163 
Inscribed stocks, 186 
Inspection, committee of, 53, 59 
Interest warrant, 100 
Investments, proportion to depos¬ 
its of, 157 

1 rish Free State, reorganization of 
note issue of, 87-90 

Joint accounts, 131, 161 

- and several guarantees ,190 

- and several promissory 

notes, 105 

- ownership not partnership, 

23 

Keeping House, 55 

Land as security— 
agricultural, 212 
consolidation of mortgages on, 
219 

defined, 211 

environment, effect of, 212-3 
equitable mortgage of, 216-7 
freehold, 215-6 
general considerations, 212 
leasehold, 218 
legal mortgage of, 215-6 
manufacturing property, 212 
Middlesex and Yorkshire, 228 
registered, 219 
searches against, 214-5 
tacking of mortgages on, 218 
trading property, 212 
types of, 211, 214 
uncovered building, 212 
unregistered, 214 
valuation of, 213 
Land certificate as security— 
equitable mortgage of, 225 
form of transfer, 227 
instrument of charge, 226 
legal mortgage of, 225 
redemption of, 228 
types of, 219 

Land charges register, 215 

- registration, 214-215, 219 

-transfer, 227 

Leasehold property as security, 
218 

Legal assignment of contract, 10 
Legal mortgage— 
of freehold property, 215 


Legal mortgage (contd .)— 
of land certificate, 225 
of leasehold property, 218 
of life policy, 200 
of shares, 187 
Legal tender, 12 
Letter of hypothecation, 183 
Letters of administration, 136, 138 
Liabilities of a banker, 151 
Lien, 120, 182 
Life policy as security— 
equitable mortgage of, 200 
general consideration ve % 198 
legal mortgage of, 200 
procedure by banker on offer of, 
199 

procedure by banker on re¬ 
demption of, 201 
types of, 198 
Limited company— 

accounts of, 144 
advances to, 166-7 

- partner, effect of death, 

bankruptcy, or lunacy of, 31 
Limited partnership— 
accounts of, 143-4 
changes in constitution of, 30 
definition of, 29 
numerical limits of, 29 
powers of limited partner in, 30 
registration of, 29 
Liquidation of company, 48-51 
Liquidator— 

discretionary powers of, 52 
duties of, 52 
sanctioned powers of, 53 
Liquidity, clement of, 158, 160 
Loans, proportion to deposits, 157 
Local authorities— 
accounts of, 148 
loans to, 169 
orders drawn on, 102 
London Money Market— 
as a borrower, 172 et seq. 
definition and diagram, 172 
interest and discount rates 
ruling in, 179 
Lost— 

bank note, 85, 92 
banker’s draft, 83 
coupon, 97 

Lunacy of customer, 138 
Lunatic—capacity to contract, 4 

Mandate, banker’s, 101 
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Manufacturing property as secur¬ 
ity, 212 

Market overt, 18 
Marketable security, definition of, 
93 

Married women—capacity to con¬ 
tract, 5 

Membership of company, deter¬ 
mination of, 42-43 
Memorandum of Association— 
alterations in, 34-35 
contents of, 33-34 
definition of, 33 
registration of. 33 
signatures to, 33 
stamping of, 33 

Mercantile agent, definition of, 21 
Middlesex and Yorkshire regis¬ 
tries, 228-229 

Minute books (of company), 37 
Misrepresentation, effect on con¬ 
tract of, 7 

Mistake, effect on contract of, 7 
Money— 

at call and short notice, 156, 174 
day-to-day, 174 
fixtures, 174-175 
overnight, 174 
weekly, 174-175 
Money Market, 172 

- order, 103 

- paid by mistake, 13 

- rates, 175, 179 

Mortgage, nature of, 183 
- bill of sale, 208-210 

National Savings Certificates, 
184 

Non-divisiblc assets in bank¬ 
ruptcy, 63 

Non-trading partnership, limita¬ 
tions of, 23-24 
Note issues—see Bank Notes 
Notice in lieu of distringas, 188 
- of lien to company, 188 

Offer and acceptance, 5-7 
Official receiver, duties of, 56-57 
Onerous property, disclaimer of, 
61-62 

Opinion, banker’s, 116-117 
Order— 
cash, 94 

conditional, 94-96 

drawn on local authority, 102 


Order ( contd .)— 
money, 103 
postal, 103 

receipt on back of, 95-96 
standing, 106 
Overnight money, 174 

Paid-up capital, 1 c 1 , 1e 4 
Partner— 

bankruptcy of, 27, 143 
death of, 27, 143 
limited, 30 
powers of, 24 

relation to third parties of, 
25-26 

rights and liabilities of, 24-25 
Partnership— 
account of, 141 
advance to, 165 
assets, settlement of, 28 
at will, 25 
definition of, 23 
dissolution of, 26 et seq., 143 
distribution of assets on disso¬ 
lution of, 28 
duration of, 25 
evidence of, 24 
guarantees by, 193 
holding out, doctrine of, 24 
limited—see Limited Partner¬ 
ship 

losses, settlement of, 28 
non-trading, 23-24, 142 
not joint-ownership, 23 
numerical limits of, 23 
relation existing between part¬ 
ners in, 24 

relation to “third parties" of, 
25-26 

trading, 23, 141 
types of, 23 

Pass-book, effect of ei tries in, 122 
Payment, banker’s, 'o, 81 

-, countermand < f, 117 

- under reserve, 150 

Payments, appropriation of, 112 
Per Procuration signature, effect 
of, 100, 101, 133 
Performance, definition of, 11 
Pledge, 183 

Possessory title, certificate of, 224 
Post Office Act, effect of Sect. 25 
of, 103-104 

-Savings Accounts, 184 

Postal Order, 103 
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Power of Attorney, 104 
Preferred creditors in bankruptcy, 
66 

Preliminary expenses of company 
formation, 39 

Private company, definition of, 54 
Produce as security, 203 
Profit and Loss Account, balance 
of, 154 

Promissory note, 104 
Promotion of company, 38 
Property as security for an ad¬ 
vance. See Land 
Prospective guarantor, 194 
Prospectus, 39 

Quasi contract, 13 

Real performance of a contract, 
11 

Receipt— 

exempt from Stamp Duty, 108 
on cheque, 95-96 
used as cheque, 96 
Receiver in lunacy, 138 
Register of Members (of a com- 
pany), 36 

- of charges— 

kept by company, 37 

- by registrar, 45 

Registered land as security, 219 

- securities, 186 

Receiving Order, effect of, 56 
Re-discounting of bills of ex¬ 
change, 178 

Relation back in bankruptcy, 59 

- of banker to customer, 112 

Reputed ownership in bank¬ 
ruptcy, 64 
Reserve fund, 154 

- liability, 154 

-.payment made under, 150 

Revenue Act, effect of Sect. 17 of, 
95 

Rule in Clayton's Case, 112-114 

Safe custody, 114-115 
Sale of goods— 
acceptance, 16 
as per description, 18 
by a bailee, 18 
buyer, rights of, 20 
condition, 20 
contract for, 16 
implied condition, 21 


Sale of goods ( contd .)— 
implied warranty, 21 
market overt, 18 
mercantile agents, 21 
payment, 17 
receipt, 17 
sale or return, 18 
stoppage in transitu , 20 
transfer of property, 17 

- of title, 18 

unpaid seller, rights of, 19 
warranty, 20 

Sale of Goods Act, 1893, effect of 
Sect. 4 of, 16 

Scotch Bank Note issues, 86 
Scrip certificate, 106 
Searches against property, 214-5 
Secured creditor, 64-5 
Securities against advances— 
American railroad share certi¬ 
ficates, 188 
bearer securities, 185 
bills of lading, 203-205 
bills of sale, 208-210 
collateral, 183 
debentures, 189 
delivery orders, 207 
dock warrants, 206 
general considerations with re¬ 
gard to, 182 
guarantees, 190 et seq. 
hypothecation in relation to, 183 
inscribed stocks, 186 
land certificates, 224-228 
land in Yorkshire and Middle¬ 
sex, 228-229 
lien in relation to, 182 
life policies, 198 et seq. 
mortgage of, 183 
National Savings Certificates, 
184 

nature of, 182 
pledge of, 183 

Post Office Savings Accounts, 
184 

produce, 203 
registered land, 219 

- securities, 186 

shares, 186-188 

Stock Exchange securities, 185 
et seq. 

stock receipt, 186 
surplus on realization, disposal 
of, 184 

Treasury Bills, 175-178 
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Securities against advances 
(contd .)— 
trust receipt, 208 
unregistered land, 214-219 
warehousekeeper’s certificate 
(receipt), 207 

warehousekeeper’s warrant, 206 
Security for loans to Money 
Market, 175-178 
Set-off, banker’s right of, 12 3-12 5 
Settled property, definition of, 5 
Shareholders, liability of, 41-2 
Shares— 

American railroad, 188 
B list, 41, 187 
blank transfer, use of, 187 
certificates of, 40 
deferred, 41 

equitable charge on, 187 
issued at a discount, 41 
legal charge on, 187 
loans for purchase of, 41 
notice to company on mortgage 
of, 188 
ordinary, 41 
preference, 41 
transfer of, 42 

warranty by transferee of, 187 
Short notice loans (fixtures), 174 
Societies— 

accounts of, 140 
advances to, 168 
Special manager, 49, 57 
Stamp Act, effect of Sect. 19 of, 83 
Stamp Duties— 

cancellation of adhesive, 111 
contracts exempt from, 13, 107 
documents exempt from, 107 
general list of, 108-110 
impressed, 111 

payable after execution, iio- 
ii 1 

- before execution, no 

receipts exempt from, 108 
Standing order, 106 
Statute of Frauds, effect of Sect. 
4 of, 2 

Statutes of Limitations, effect of— 
on contracts generally, 12 
on current accounts, 126-127 
on deposit accounts, 127-128 
on documents generally, 128- 
129 

on joint accounts, 127 
on loan accounts, 127 
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Statutes of Limitations, effect of 
(contd .)— 

on several accounts standing in 
same name, 127 

Stock Exchange securities, 185-189 

- receipt, 186 

Stockbrokers, loans to, 171 
Stolen property, liability of bailee 
in respect of, 115 
Stoppage in transitu, 20 
Stopping payment. See Counter¬ 
mand. 

Straight bill of lading, 205 
Substituted agreement, 11 
“Sundry persons’’ account, 77 
Supervised winding up, 51 
Surety— 

discharge of, 14 
effect of death of, 14 
indemnification of, 15 
Suretyship, contract of, 14 
Surplus, disposal of, 184 
Suspense Account, use of, 132, 149 

Tacking of mortgages, 218 
Tender— 
legal, 12 
plea of, 11 

Tenterden's Act, effect of Lord, 
14, 116 

Through bill of lading, 205 
Trade union— 
accounts of, 148 
advances to, 168 
Traders, advances to, 163 
Trading property as security, 212 
Transfer of property in goods, 
17-18 

- of title to goods, 18-19 

Treasury Bills, 175-178 
Trust receipt, 208 
Trustee— 

as customer, 134- 35 
bankruptcy of, 135 
death of, 135 

delegation of authority by, 134- 
135 

in bankruptcy, 59 
loan to, 161 

under deed of arrangement, 72- 
73 

Uberrimae Fidei contract, 198 
Uncovered building sites as secur¬ 
ity, 212 
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Underwriting of shares, 40 
Undue influence, effect on con¬ 
tract of, 8 

Unpaid seller, rights of, 19 
Unregistered land as security, 214 

Validity of a contract, 3 
Valuables for safe custody, 114 
et seq. 

Valuation of property, 213 
Void contract, definition of, 3 
Voidable contract, definition of, 3 
Voluntary winding up by com¬ 
pany, 50 

Waiver, ii 

Warehousekeeper's certificate (or 
receipt), 207 


Warehousekeeper's warrant, 206 
Warrant— 

dividend, 99-100 
for goods, 206 
interest, 100-101 
Warranty, 20 
Weekly money, 174 
Winding up by company— 
compulsory by Court, 49 
under supervision of Court, 
5i 

voluntary, 50 

Window dressing by banks, effect 
of, 156, 180-1 


Yorkshire and Middlesex regis¬ 
tries, 228-229 
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DOUBLE INCOME TAX RELIEF. By H. E. Seed and A. W. Rawlinson. 
In crown 8vo, cloth gilt, 136 pp. 10s. 6d. net. 

INCOME TAX RELIEFS. By A. W. Rawlinson, A.C.A. In demy8vo, 
cloth gilt, 422 pp. 20s. net. 

INCOME TAX, SUPER-TAX, AND SURTAX. By V. Walton, F.C.A.. 
F.R.S., F.R.Econ.S. In demy 8vo, cloth, 240 pp. 7s. 6d. net. 

SNELLINCPS PRACTICAL INCOME TAX. In crown 8vo, cloth, 181 pp. 
38. 6d. net. Ninth Edition revised in accordance with the Finance Act, 
1928. 

ECONOMICS 

ECONOMIC GEOGRAPHY. By J. McFarlane, M.A., M.Com. Third 
Edition. In demy 8vo, cloth gilt, 656 pp. 10s. 6d. net. 

THE PRINCIPLES OF ECONOMIC GEOGRAPHY. By R. N. Rudmosb 
Brown, D.Sc., Lecturer in Geography in the University of Sheffield . 
Second Edition. In demy 8vo, cloth gilt, 223 pp. 6s. net. 

ECONOMIC RESOURCES OF THE EMPIRE. Edited by T. Worswick, 
O.B.E., M.Sc. In crown 8vo, cloth gilt, 172 pp. 5s« net. 

THE HISTORY OF COMMERCE. By T. G. Williams, M.A., F.R.Hist.S„ 
F.R.Econ.S. In demy 8vo, cloth gilt, 343 pp. 5s. net. 

HISTORY OF AGRICULTURE IN EUROPE AND AMERICA. By N. S. B. 
Gras. In demy 8vo, cloth gilt, 472 pp. 15s. net. 

OUTLINES OF THE ECONOMIC HISTORY OF ENGLAND. By H. O. 
Meredith, M.A., M.Com., Second Edition. In demy 8vo, cloth gilt, 
376 pp. 78. 6d. net. 

ECONOMIC HISTORY OF THE UNITED STATES. By T. W. V. Metre. In 
demy 8vo, cloth, 680 pp. 10s. 6d. net. 

NEW GOVERNMENTS OF EASTERN EUROPE. By M. W. Graham, 
Junr. In demy 8vo, cloth gilt, 836 pp. 21s. net. 

INTERNATIONAL RELATIONS. By R. L. Buell. In demy 8vo, cloth 
gilt, 784 pp. 21s. net. 

MAIN CURRENTS OF SOCIAL AND INDUSTRIAL CHANGE. By T. G. 
Williams, M.A., F.R.Hist.S., F.R.Econ.S. In crown 8vo, cloth gilt, 
320 pp. 5s. net 
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AN INTRODUCTION TO SOCIOLOGY AND SOCIAL PROBLEMS. By W. G. 
Beach. In demy 8vo, cloth gilt, 383 pp. 6s. net. 

THE PRINCIPLES OP BUSINESS ECONOMICS. By Jas. Stephenson, 
M.A., M.Com., D.Sc. In demy 8vo, cloth gilt, 504 pp. 10s. 6d. net. 

ECONOMICS OF THE MANUFACTURING BUSINESS. By W. A. Stewart 
Jones, F.C.W.A., F.S.S. In demy 8vo, cloth, 160 pp. 3s. 6d. 

ECONOMICS FOR BUSINESS MEN. By W. J. Weston, M.A., B.Sc. In 
crown 8vo, cloth gilt, 265 pp. 3s. 6d. net. 

PRINCIPLES OF ECONOMICS. By L. A. Rufener, Ph.D. In demy 8vo, 
cloth gilt, 862 pp. 16s. net. 

A TEXTBOOK OF ECONOMICS. By W. J. Weston, M.A., B.Sc. In demy 
8vo, cloth gilt, 460 pp. 10s. 6d. net. 

ECONOMICS FOR EVERYMAN. An introduction to Social Economics. 
By James E. Le Rossignol. In crown 8vo, cloth, 342 pp. 5s. net. 

ECONOMIC PRINCIPLES FOR INDIAN READERS. By Dr. P. Basu, 
Principal of the Holkar College, Indore. In demy 8vo, cloth, 356 pp. 
7s. 6d. net. 

LABOUR ECONOMICS. By Solomon Blum. In demy 8vo, cloth gilt, 
590 pp. 12s. 6d. net. 

THIS AGE OF PLENTY. By C. M. Hattersley, M.A., LL.B. In crown 8vo, 
298 pp., paper, 3s. 6d. net; cloth, 6s. net. 

A FAIR WAGE. By Edward Batten, M.I.Mech.E. 100 pp. 2s. 6d. net. 

NATIONAL ECONOMICS. By Edward Batten. In demy 8vo, cloth, 229 pp. 
5s. net. 

THE SUBSTANCE OF ECONOMICS. By H. A. Silverman, B.A. (Econ.). 
Sixth Edition. In crown 8vo, cloth gilt, 370 pp. 6s. net. 

ECONOMICS OF PRIVATE ENTERPRISE, THE. By J. H Jones, M.A., 
Professor of Economics, University of Leeds. In demy >vo, cloth gilt, 
456 pp. 78. Gd. net. 

INDUSTRIAL COMBINATION IN ENGLAND. By Patrick Fitzgerald, 
D.Sc. (Econ.), Acting Editor "The Statist." Second Edition. In demy 
8vo, cloth gilt, 248 pp. 10s. 6d. net. 

PLAIN ECONOMICS. An Examination of the Essential Issues. By J. Lee, 
C.B.E., M.A., M.Com.Sc. In crown 8vo, cloth gilt, 110 pp. 3s. 6d. net. 

ECONOMICS OF THE WHOLESALE AND RETAIL TRADE. By James 
Stephenson, M.A., M.Com., D.Sc. In demy 8vo, cloth, 292 pp. 5s. 

ECONOMICS EDUCATOR. Edited by Professor J. H. Jones, M.A. In three 
volumes. Crown 4to, cloth gilt, 1,450 pp. 63s. net. 
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ENGINEERING ECONOMICS. By T. H. Burnham, B.Sc., Hons., B.Com. 
(Lond.), A.M.I.Mech.E. Second Edition. In demy 8vo, cloth gilt, 392 pp. 
10s. 6d. net. 

A THEORY OF CONSUMPTION, By Hazel Kyrk, Ph.D. In demy 8vo. 
cloth, 312 pp. 10s. 6d. net. 


MUNICIPAL WORK 

COSTING SCHEMES FOB LOCAL AUTHORITIES. By J. H. Burton. In 
demy 8vo, 144 pp. 5s. net. 

LOANS AND BORROWING POWERS OF LOCAL AUTHORITIES. By 

J. H. Burton. In demy 8vo, cloth gilt, 228 pp. 7s. 6d. net. 

LOCAL GOVERNMENT OF THE UNITED KINGDOM AND THE IRISH FREE 
STATE. By J. J. Clarke, M.A., F.S.S., of Gray's Inn, Barrister-at-Law. 
Fifth Edition. In crown 8vo, cloth gilt, 616 pp. 12s. 6d. net. 

RATES AND RATING. By Albert Crew, Barrister-at-Law, and A. Hunnings, 
F.S.I. Fifth Edition (England and Wales). In crown 8vo, cloth gilt, 
526 pp. 10s. 6d. net. 

MUNICIPAL BOOK-KEEPING. By J. H. McCall, F.S.A.A. Second 
Edition. In demy 8vo, cloth gilt, 130 pp. 7s. 6d. net. 

MUNICIPAL AUDIT PROGRAMMES. By S. Whitehead, A.S.A.A.. 
A.C.I.S. In demy 8vo, cloth gilt, 116 pp. 3s. 6d. net. 

MUNICIPAL ACCOUNTING SYSTEMS. By the same Author. In demy. 
8vo, cloth gilt, 140 pp. 5s. net. 

MUNICIPAL STUDENTS’ EXAMINATION NOTEBOOK. By S. Whitehead. 
In crown 8vo, cloth, 220 pp. 7s. 6d. net. 

AMERICAN CITY GOVERNMENT. By W. Anderson, Ph.D. In demy 8vo. 
cloth gilt, 686 pp. 21s. net. 

MUNICIPAL SERIES. The Organization and Administration of the 
Various Departments of a Municipal Office. Edited by W. Bateson, A.C.A., 
F\S.A.A.— 

PRINCIPLES OF ORGANIZATION. By William Bateson, A.C.A., 
F.S.A.A. In demy 8vo, cloth gilt, 92 pp. 3s. 6d. net. 

FINANCE DEPARTMENT. By William Bateson, A.C.A., F.S.A.A. In 
demy 8vo, cloth gilt, 274 pp. 7s. 6d. net. 

TRAMWAYS DEPARTMENT. By S. B. Norman Marsh, Accountant to 
the Birmingham Corporation Tramways. In demy 8vo, cloth gilt, 
170 pp. 6s. net. 

ELECTRICITY UNDERTAKING. By C. L. E. Stewart, M.I.E.E. In 
demy 8vo, cloth gilt, 180 pp. 6s. net. 

GAS UNDERTAKING. By Edwin Upton, F.S.A.A. In demy 8vo. cloth 
gilt, 130 pp. 5s.net. 

TOWN CLERK’S DEPARTMENT AND THE JUSTICES’ CLERK’S 
DEPARTMENT. By A. S. Wright and E. H. Singleton. In demy 
8vo, cloth gilt, 268 pp. 7s. 6d. net. 

WATERWORKS UNDERTAKING. By Frederick J. Alban, F.S.A.A., 
F.I.M.T.A., A.C.I.S. In demy 8vo, cloth gilt, 314 pp. 10s:6d. net. 
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Municipal Series— (continued) 

EDUCATION DEPARTMENT. By Alfred E. Ikin, B.Sc., LL.D. In 
demy 8vo, cloth gilt, 251 pp. 7s. 6d. net. 

PUBLIC HEALTH DEPARTMENT. By W. A. Leonard, Chief Clerk and 
Statistician in the Public Health Department, Birmingham. In demy 
8vo, cloth gilt, 155 pp. 8s. net. 

MUNICIPAL ENGINEER AND SURVEYOR’S DEPARTMENT. By E. J. 

Elford, Engineer , Architect and Surveyor to the Metropolitan Borough 
of Wandsworth. In demy 8vo, cloth gilt, 245 pp. 10s. 6d. net. 

ORGANIZATION AND ADMINISTRATION OF A RATING DEPARTMENT. 

By A. H. Peacock, M.A., A.S.A.A., Incorporated Accountant . In 
demy 8vo, cloth gilt, 96 pp. 5s. net. 


ADVERTISING AND SALESMANSHIP 

MODERN ADVERTISING. In two volumes, 11 in. by 8^ in., bound in 
buckram, with gilt lettering. 63s. net. 

ADVERTISING TO WOMEN. By Carl A. Naether, M.A. Size 9 in. by 
6 in., cloth gilt, 356 pp. 21s. net. 

STORECRAFT. By S. A. Williams, M.A. In crown 8vo, cloth, 143 pp. 
3s. 6d. net. 

PRINCIPLES OF RETAILING. By N. A. Brisco, Ph.D. In demy 8vo, 
cloth gilt, 336 pp. 16s. net. 

SUCCESSFUL RETAILING. By E. N. Simons. In demy 8vo, cloth gilt, 
210 pp. 5s. net. 

THE CRAFT OF SILENT SALESMANSHIP. A Guide to Advertisement 
Construction. By C. Maxwell Tregurtha and J. W. Frings. Size 
61 in. by 9$ in., cloth, 98 pp., with illustrations. 5s. net. 

PERSONAL SALESMANSHIP. By R. Simmat, M.A. In demy 8vo, cloth 
gilt, 108 pp. 58. net. 

SALESMANSHIP. By William Maxwell. In crown 8vo, cloth gilt, 238 pp. 
5s. net. 

SALESMANSHIP. By W. A. Corbion and G. E. Grimsdale. In crown 
8vo; cloth, 168 pp. 3s. 6d. net. 

SALESMANSHIP. By C. H. Fernald, M.B.A. In medr n 8vo, cloth, 
491 pp. 18s. net. 

TRAINING FOR MORE SALES. By C. C. Knights. In demy 8vo, cloth, 
240 pp. 5s. net. 

AN OUTLINE OF SALES MANAGEMENT. By the same Author. In demy 
8vo, cloth gilt, 196 pp. 5s. net. 

TECHNIQUE OF SALESMANSHIP. By the same Author. In demy 8vo, * 
cloth gilt, 249 pp. 58. net. 

BUILDING RETAIL SALES. By the same Author. In demy 8vo, cloth 
gilt, 230 pp. 5s. net. 

PRACTICAL SALESMANSHIP. By N. C, Fowler, Junr. In crown 8vo, 
337 pp. 7s. 6d. net. 

SALES MANAGEMENT. By Cunliffe L. Bolling. In demy 8vo, cloth 
gilt, 320 pp. lOfi. 6d. net. 
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RETAIL SALESMANSHIP. By Cunliffe L. Bolling. In demy 8vo, clotb 
gilt, 284 pp. 7s. Gd. net. 

HIRE PURCHASE TRADING. By Cunliffe L. Bolling. Second Edition, 
crown 8vo, cloth. 10s. 6d. net. 

SALESMEN’S AGREEMENTS. Compiled from the proceedings of a special 
Conference of the Incorporated Association of Sales Managers of Great 
Britain. In demy 8vo, cloth gilt, 84 pp. 6s. net. 

PSYCHOLOGY AS A SALES FACTOR. By A. J. Greenly. Second Edition 
In demy 8vo, cloth gilt, 224 pp. 10s. 6d. net. 

MODERN SALES CORRESPONDENCE. By D. M. Wilson. In demy8vo, 
cloth gilt, 80 pp. 5s. net. 

COMMERCIAL TRAVELLING. By Albert E. Bull. In crown 8vo, cloth 
gilt, 174 pp. 3s. 6d. net. 

TRAINING FOR TRAVELLING SALESMEN. By Frank W. Shrubsall. 
In crown 8vo, cloth gilt, 90 pp. 2s. Gd* net. 

THE BUSINESS MAN’S GUIDE TO ADVERTISING. By the same Author. 
In crown 8vo, cloth, 127 pp. 3s. Gd. net. 

ADVERTISING AND THE SHOPKEEPER. By Harold W. Eley. In 
crown 8vo, 160 pp. 3s. 6d. net. 

ADVERTISING PROCEDURE. By O. Kleppner. In demy 8vo, cloth gilt, 
555 pp. 21s. net. 

THE LANGUAGE OF ADVERTISING. By J. B. Opdycke. Size 9* in. by 
6|in., cloth, 506 pp. 15s. net. 

LAY-OUTS FOR ADVERTISING. By John Dell. In crown 8vo, cloth gilt, 
176 pp. 12s.Gd.net. 

ADVERTISEMENT LAY-OUT AND COPY-VVRITING. By A. J. Watkins. 
In crown 4to, cloth. 15s. net. 

THE PRINCIPLES OF PRACTICAL PUBLICITY. By Truman A. de Weese. 
In large crown 8vo, cloth, 266 pp., with 43 illustrations. 10s. Gd. net. 

BUSINESS LETTER PRACTICE. By J. B. Opdycke. In demy Svo, cloth 
gilt, 602 pp. 7s. Gd. net. 

EFFECTIVE POSTAL PUBLICITY. By Max Rittenberg. Size 6} in. by 
9£ in., cloth, 167 pp. 7s. Gd. net. 

PRACTICAL POINTS IN POSTAL PUBLICITY. By Max Rittenberg, 
Size, 6J in. by 91in., cloth, 7s. Gd. net. 

MAIL ORDER AND INSTALMENT TRADING. By A. E. Bull. In demy 
8vo, cloth gilt, 356 pp. 7s. Gd. net. 

MAIL ORDER ORGANIZATION. By P. E. Wilson. In crown Svo, cloth 
gilt, 127 pp. 8s. Gd. net. 

. THE OUTDOOR SALES FORCE. By P. E. Wilson. In crown 8vo, cloth, 
146 pp. 3(U Gd. net. 

SUCCESSFUL BUYING. By E. N. Simons. In demy 8vo, cloth gilt, 
291 pp. 10s. Gd. net. 

MODERN PUBLICITY. By A. W. Dean. In crown 8vo, cloth, 70 pp. 

2s. Gd. net 

ADVERTISING AND SELLING. By 150 Advertising and Sales Executives. 
Edited by Noble T. Praigo. In demy 8vo, cloth, 495 pp. *ll)s. Gd. net. 
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PRACTICAL AIDS TO RETAIL SELLING. By A. Edward Hammond. 
In demy 8vo, cloth gilt, 180 pp. 7s. 6d. net. 

SELLING POLICIES. By Paul D. Converse. In demy 8vo, cloth gilt, 
714 pp. 21s.net. 

MODERN METHODS IN SELLING. By L. J. Hoenig. In large crown 8vo, 
cloth gilt, 310 pp. 10s. 6d. net. 

EXPORT ADVERTISING PRACTICE. By C. F. Propson. Size 6 in. by 9 in., 
cloth gilt, 284 pp. 16s. net. 

ADVERTISING THROUGH THE PRESS. By N. Hunter. In demy 8v >, 
cloth, 146 pp. 5s. net. 

PRACTICAL PRESS PUBLICITY. By A. L. Culyer. In demy 8vo, cloth, 
95 pp. 8s. 6d. net. 

SHOP FITTINGS AND DISPLAY. By A. E. Hammond. In demy 8vo, 
cloth, 142 pp. 5s. net. 

WINDOW DRESSING. By G. L. Timmins. In crown 8vo, cloth, 85 pp. 
2s. net. 

COMMERCIAL PHOTOGRAPHY. By D Chari es. In demy 8vo, cloth 
gilt, 156 pp. 5s. net. 

HINTS AND TIPS FOR COMMERCIAL ARTISTS. By Bernard J. Palmer. 
In crown 8vo, 112 pp. 5s. net. 

TRAINING IN COMMERCIAL ART. By V. L. Danvers. In crown 4to. 
21s. net. 

TICKET AND SHOW CARD DESIGNING. By F. A. Pearson. In foolscap 
4 to, cloth. 8s. 6d. net. 

PLAIN AND ORNAMENTAL LETTERING. By E. G. Fooks. Size, 9* in 
by 6} in., 94 pp. 3s. 6d. net. 

DECORATIVE WRITING AND ARRANGEMENT OF LETTERING. Bv 

Prof. A. Erdmann and A. A. Braun. Size 9J in. by 6£ in., 134 pp. 
10s. 6d. net. Second Edition. 

TYPES AND TYPE FACES. (From “ Modern Advertising.") By C. M. 

Tregurtha. In crown 4to, quarter cloth, 48 pp. 2s. 6d. net. 
PRINTING. By H. A. Maddox. In demy 8vo, cloth, 159 pp. 5s. net. 


LAW 

MERCANTILE LAW. By J. A. Slater, B.A., LL.B. Sixth Edition. 
Revised by R. W. Holland, O.B.E., M.A., M.Sc., LL.D of the Middle 
Temple, Barrister-at-Law. In demy 8vo, cloth gilt, 474 >p. 7s. 6d. net. 
INTRODUCTION TO COMMERCIAL LAW. By Norman A. Webb, B.Sc. 
In demy 8vo, cloth, 175 pp. 5s. 

COMPANIES AND COMPANY LAW. Together with the Companies Act, 
1929. By A, C. Connell, LL.B. (Lond.), of the Middle Temple, Barrister - 
at-Law. Fourth Edition, Revised by W. E. Wilkinson, LL.D. In demy 
8vo, cloth gilt, 348 pp. 6s. net. 

COMPANY CASE LAW. By F. D. Head, B.A. (Oxon), Barrister-at-Law. 

In demy 8vo, cloth gilt, 314 pp. 7s. 6d» net. 

QUESTIONS AND ANSWERS ON COMPANY LAW. By G. William 
Fortune, F.S.A.A., F.C.I.S. (Hons.); and D. R. Matheson, M.A. (Hons.), 
A.S.A.A. (Hons.). In crown 8vo, cloth gilt, 184 pp. 5s. net. 
COMPANY LAW. By D. F. de L’Hostb Ranking, M.A., LL.D., and 
£. E. Spicer, F.C.A. Fourth Edition. In demy 8vo, cloth gilt. 10s. net. 
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THE LAW OF JOINT STOCK COMPANIES. By W. J. Weston, M.A., B.Sc., 
of Gray's Inn, Barrister-at-Law. In demy 8vo, 308 pp. 7s. 6d. net. 

LAW OF CARRIAGE BY RAILWAY. By L. R. Lipsbtt, M.A., LL.D., and 
T. J. D. Atkinson, M.A. Size 6 in. by 9 in., cloth gilt, 966 pp. 50s. net. 

THE LAW RELATING TO SECRET COMMISSIONS AND BRIBES. By 

Albert Crew, Barrister-at-Law, of Gray's Inn. Second Edition, Revised 
and Enlarged. In demy 8vo, cloth gilt, 252 pp. 10s. 6d. net. 

BIGHTS AND DUTIES OF LIQUIDATORS, TRUSTEES, AND RECEIVERS. 
By D. F. de L'Hoste Ranking, M.A. LL.D.,E. E. Spicer, F.C.A., and 
E. C. Pegler, F.C.A. Size 9J in. by 7 in., cloth gilt, 398 pp. 15s. net. 
Sixteenth Edition. 

BANKRUPTCY, DEEDS OF ARRANGEMENT, AND BILLS OF SALE. 

By W. Valentine Ball, M.A., Barrister-at-Law. Fourth Edition. 

Revised in accordance with the Bankruptcy and the Deeds of 
Arrangement Acts, 1914. In demy 8vo, 394 pp. 12s. 6d. net. 

NOTES ON BANKRUPTCY LAW. By V. R. Anderson, A.C.A. In crown 
8vo, cloth, 86 pp. 2s. 6d. net. 

PRINCIPLES OF MARINE LAW. By Lawrence Duckworth, Barrister- 
at-Law. Third Edition, Revised. In demy 8vo, 400 pp. 7s. 6d. net. 

LAW FOR JOURNALISTS. By Charles Pilley, Barrister-at-Law, of 
Gray’s Inn and the Western Circuit. In demy 8vo, cloth, 170 pp. 5s. net. 

RAILWAY ACT, 1921. By R. P. Griffiths, F.C.I., F.B.E.A., Grad.Inst.T. 
In crown 8vo, 80 pp. 2s. 6d. net. 

PARTNERSHIP LAW. By D. F. de L'Hoste Ranking, M.A., LL.D., 
E. E. Spicer, F.C.A., and E. C. Pegler, F.C.A. Fourth Edition. In 
medium 8vo, cloth, 152 pp. 7s. 6d. net. 

PARTNERSHIP LAW AND ACCOUNTS. By R. W. Holland, O.B.E.. 
M.A., M.Sc., LL.D., Barrister-at-Law. In demy 8vo, 174 pp. 6s. net. 

THE LAW OF CONTRACT. By the same Author. Revised and Enlarged 
Edition. In demy 8vo, cloth, 123 pp. 5s. net. 

TRUSTS. By C. Kelly and J. Cole-Hamilton, Chartered Accountants . 
In demy 8vo, cloth gilt, 418 pp. 15s. net. 

EXECUTORSHIP LAW AND ACCOUNTS. By D. F. de L'Hoste Ranking. 
M.A., LL.D., E. E. Spicer, F.C.A., and E. C. Pegler, F.C.A. Size 10 in. 
by 7 j in., cloth gilt, 370 pp. 15s. net. Ninth Edition. 

WILLS. A Complete Guide for Testators, Executors, and Trustees. With a 
Chapter on Intestacy. By R. W. Holland, O.B.E., M.A., M.Sc., LL.D., 
of the Middle Temple, Barrister-at-Law. In foolscap 8vo, cloth, 122 pp. 
2s. 6d. net. Third Edition. 

MUNICIPAL AND LOCAL GOVERNMENT LAW. By H. Emerson Smith, 
LL.B. (Lond.). Second Edition. In demy 8vo, cloth gilt, 272 pp. 10s. 6d. 
net. 

LAW FOR THE HOUSE OWNER. By A. H. Cosway. Second Edition. 128 pp. 
In crown 8vo, cloth, 2s. 6d. net. 

THE BUSINESS TENANT. By E. S. Cox-Sinclair, Barrister-at-Law, 
and T. Hynes, Barrister-at-Law , LL.B. In crown 8vo, cloth. 78. 6d. net. 

THE LAW RELATING TO BUILDING AND BUILDING CONTRACTS. By 

W. T. Creswell. Hon.A.R.I.B.A., F.R.San.Inst., of Gray's Jim, Barrister- 
at-Law. Second Edition. In demy 8vo, cloth, 280 pp. 12s. 6d. net. 
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THE LAW OF REPAIRS AND DILAPIDATIONS. Bv T. Cato Worsfold, 
M.A., LL.D. In crown 8vo, cloth gilt, 104 pp. 3s. 6d. net, 

THE LAW OF EVIDENCE. By W. Nembhard Hibbert, LL.D., Barrister - 
at-Law. Fifth Edition, Revised. In crown 8vo, 132 pp. 7s. 3d. net. 

THE LAW OF PROCEDURE. By the same Author. Third Edition. In 
demy 8vo, cloth gilt. 133 pp. 7s. 6d. net. 

THE LAW OF MASTER AND SERVANT. By Francis Raleigh Batt, LL.M., 
of Gray's Inn, Barrister-at-Law, Professor of Commercial Law in the 
University of Liverpool. In demy 8vo, cloth gilt, 410 pp. 10s. 6d. net. 

TRADE MARK LAW AND PRACTICE. By A. W. Griffiths, B.Sc. (Eng.), 
Lond., Barrister-at-Law. In demy 8vo, cloth gilt, 268 pp. 10s. 6d. net. 


BUSINESS REFERENCE BOOKS 

BUSINESS MAN’S ENCYCLOPAEDIA AND DICTIONARY OF COMMERCE. 

A reliable and comprehensive work of reference on all commercial sub¬ 
jects. Fourth Edition. Edited by Frank Heywood, F.C.I.S. Assisted by 
upwards of 50 specialists as contributors. In 2 vols., large crown 4to, 
cloth gilt, 1926 pp. £2 7s. 6d. net. 

BUSINESS BUILDING. A complete guide for the wholesaler, retailer, 
manufacturer, agent, etc. Edited by F. F. Sharles, F.S.A.A. (Gold 
Medallist), F.C.I.S. In 2 vols., crown 4to, cloth gilt, 1167 pp. complete, 
42s. net. Second Edition. 

BUSINESS MAN’S GUIDE. Edited by J. A. Slater, B.A., LL.B. Eighth 
Revised Edition. With French, German, Spanish, and Italian equivalents 
for the Commercial Words and Terms. The work includes over 2,500 
articles. In crown 8vo, cloth, 630 pp. 6s. net. 

BUSINESS FORECASTING AND ITS PRACTICAL APPLICATION. By W. 
Wallace, M.Com. (Lond.). Second Edition. In demy 8vo, cloth gilt, 
140 pp. 7s. 6d. net. 

BOOK-KEEPING AND OFFICE WORK. By R J. Porters, F.C.R.A. In 
two volumes. Crown 4to, 728 pp. 30s. net. 

THE PROBLEM OF BUSINESS FORECASTING. By Warren M. Persons, 
William Trufant Foster, and Albert J. Hettinger, Junr. In demy 
8vo, cloth gilt, 330 pp. 16s. net. 

PRACTICAL BUSINESS FORECASTING. By D. F. Jordan. Size 6 in. 
by 9 in., cloth, 270 pp. 16s. net. 

THE ROMANCE OF WORLD TRADE. By A. P. Dennis, Ph LL.D. In 
demy 8vo, cloth, 493 pp. 15s. net. 

COMMERCIAL ARBITRATIONS. Bv E. J. Parry, B.Sc., F.I.C., F.C.S. 
In crown 8vo, cloth gilt, 105 pp. 8s. 6d. net. 

COMMERCIAL CONTRACTS. By the same Author. A Guide for Business 
Men. In crown 8vo, cloth, 200 pp. 6s. net. 

FINANCIAL ORGANIZATION AND MANAGEMENT. By C. W. Gerstenbbrq* 
Professor of Finance at New York University . Size 6 in. by 9 in. cloth 
gilt, 739 pp. 26s.net. 

MONEY MAKING IN STOCKS AND SHARES. By Sydney A. Moseley. 
In demy 8vo, cloth gilt, 252 pp. 78. 6d. net. Third Edition. 

HOW THE STOCK MARKET REALLY WORKS. By W. Collin Brooks. 
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